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CURRENT TOPICS. 


We have always considered it almost self- 
evident that much of the difficulty in insanity 
cases was consequent upon the different views 
taken of the subject by the medical and legal 
professions respectively. We are not a little 
gratified to find that our opinions are shared 
by so considerable a medical authority as the 
London Lancet,in the following extract,which 
is no less lucid than it is free from any 
professional narrowness and prejudice, so 
usually exhibited by the medical fraternity 
in the discussion of this subject: ‘* We 
fancied the ‘plea of insanity’ had been re- 
duced to absurdity in the ridiculous at- 
tempt made to show that Lefroy was in- 
Sane; but it seems that the fapotheosis of 
stupidity is to take place in America. It is 
high time the nonsense recently talked and 
written about ‘irresponsibility’ should be ex- 
posed andended. If the supreme triumph 
of medical psychology is to be sought in the 
attempt to prove that men are mere machines, 
and that the wrong they do is not their doing, 
but the outeome of disease, the sooner this 
branch of science is discountenanced by the 
common sense of the profession, the better 
will it be for the credit and influence of our 
cloth. If a man is not acting under a recog- 
nizable and formulated delirium when he com- 
mits a crime, he is clearly responsible, and 
ought to be so held unless he is unquestiona- 
bly, and on grounds other than those arising 
out of or associated with his crime, shown to 
be insane. The mistake into which ‘experts,’ 
and those who follow their lead, commonly 
fall, is to confound the evidences of a neurot- 
ic constitution with the symptoms of mental 
disease. The inheritor of an organism which 
predisposes to insanity is not necessarily in- 
sane. Lefroy was not insane, and Guiteau is 
not insane. The only insanity accrying to 
the latter case is that which those who sup- 
port the plea may themselves import in it. 
The position of matters in regard to this 
question is becoming one of exceeding grav- 
ity, and it will soon need to be very seriously 
discussed. ”’ 
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The Missouri Bar Association, at its an- 
nual meeting in December, 1881, passed the 
following resolutions, relative to the proposed 
measures of relief for the Federal Supreme 
Court: 


Resolved, That the steady and increasing accumu- 
lation of causes in the Supreme Court of the United 
States, and the consequent delays in the hearing thereof, 
now amounting in many cases to an absolute denial of 
justice, are evils which call for the immediate and 
earnest attention of Congress, with a view to provide 
some wise and efficient remedy therefor. 

Resolved, That as well as in the circuit courts of the 
United States as in the Supreme Court, causes for 
earnest complaint exist in respect of the inability of 
the judges of said courts as at present constituted to 
fulfill effectively the purposes of their organization. 
In giving this expression of the experience of the 
bar, it is not intended to intimate that any ground of 
complaint exists in respect of the judges of either of 
said courts, whose faithful and unceasing labors, no 
less than their integrity and ability, are cordially ac- 
knowledged, but to call attention to the fact that, 
notwithstanding their efforts, the judicial force pro- 
vided by existing laws is not sufficient for the burdens 
which are imposed upon it, and which can not but in- 
crease with the increasing numbers and business of 
the people of this country. And this association 
hereby calls attention to the impressive statements of 
the evils above referred to and the causes thereof, 
made by ex-Justice Strong, of the Supreme Court, in 
an article published by him in the May number of the 
North American Review, and by Judge McCrary, of 
the Eighth Circuit, in an article published by him in 
the CENTRAL LAW JOURNAL of September 2, 1881, on 
this subject, and heartily approves of the suggestions 
made in respeet of the necessary remedies therefor 
contained in said articles. 

Resolved, That in the opinion of this association,in 
order to fulfill the ends of justice and the purposes for 
which the judicial system of the United States was 
created, itis necessary that Congress should, without 
delay, enact laws which shall effectually provide: 

First—For an increase in the number of circuit 
judges, whose labors shall be so just’'y remunerated 
as to secure permanently and at all times the services 
of competent men, and that the necessary traveling 
expenses of all judges on the circuit should be reim- 
bursed by the Government, and not, as now, made in 
effect a tax upon the judge personally. 

Second—That in connection with such increase in 
the number of circuit judges, and as the most appro- 
priate means of relieving the Supreme Court from its 
undue burdens, intermediate appellate courts should 
be established, one in*each circuit, to which causes 
might be taken’ on error or by appeal from the circuit 
courts, under such regulations in respect of any 
further appeal to the Supreme Court as Should relieve 
the Jatter court, in all except patent and copyright 
cases, from the consideration of questions of fact,and 
as should secure the final determination by such in- 
termediate courts of all cases except those which, 
from the nature or importance of the questions of law 
involved therein, or for the purpose of securing uni- 
formity in the administration of the law, ought to be 
finally determined by the Supreme Court. 

Third—That the establishment of such intermediate 
appellate courts would also give opportunity for more 
equal justice in respect of causes not now appealable, 
including those which involve the liberty and life of 
the citizen, by permitting all such cases to be heard on 
appeal in said courts instead of being finally determ- 
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ined, as now,by a single circuit judge. or by a district 
judge holding a circuit cuurt, and also by reviewing 
in proper causes, pending the cause, interlocutory 
decrees and orders, which can not now be heard in 
any case except on appeal after final decree. 

Resolved, What the efficiency of both the circuit 
and district courts will also be increased, and further 
relief attained by authorizing the circuit and district 
judges respectively, under proper limitations, to per- 
form both circuit and district court duty, thus prac- 
tically consolidating said courts, but without dis- 
turbing the present formal organization thereof or 
the present incumbents of those offices. 

Resolved, That this association heartily commends, 
as to tho general features and provisions thereof, the 
bill now pending in the Senate of the United States, 
introdueed by Senator Davis, of Illinois, and in 
which are substantially contained the provisions above 
set forth; believing that only by the adoption of some 
such system can permanent and elastic provision be 
made for the increasing business of the country, or the 
symmetry of our judicialjsystem be preserved, or the 
proper functions of the Supreme Court be fulfilled. 

Resolved, That, in the opinion of the association, 
no plan of relieving the Supreme Court, of which an 
essential feature shall be the establishment at Wash- 
ington City of another appellate court, whether in- 
ferior to or co-ordinate with the Supreme Court, will 
be either efficient for that purpose or satisfactory to 
the people at large, or in harmony with the obvious 
purpose of the framers of our government to bring 
the administration of justice home to the people in 
their several circuits, and to provide only one court of 
last resort at the National capital, as a necessary 
means of securing uniformity in the administration 
of justice under the Constitution and laws of the 
' United States. Nor, in the opinion of the association, 
would adequate or satisfactory relief be afforded to 
the Supreme Court by dividing into sections or divis- 
ions, whether the number of the judges thereof be in- 
creased or not—such a plan being open to grave con- 
stitutional objections, besides being likely to impair 
the dignity and efficiency of the Supreme Court itself, 
and not likely to afford it any but temporary assist- 
ance. 


We heartily indorse the suggestions con- 
tained in these resolutions, which seem to us 
to be unquestionably the most valuable con- 
tribution yet made to the discussion of a 
really intricate and difficult subject. 








BILLS OF LADING. 


-I. Bills* of lading are both receipts and 
contracts. As receipts, they are written ac- 
knowledgments by a carrier of the delivery to 
him of goods. As contracts, they are written 
agreements by which carriers undertake to 
convey and deliver such goods to a designa- 
ted person and place. 1 


1 Meyer v. Peck, 38 Barb. 582; White v. Vankirk, 25 
Barb. 16; Coviil v. Hill, 4 Denio, 330; Wolfe v. Meyer, 
8 Sandf. 7; McMillan v. M., 8. & N. I. R. Co., 16 





II. In the absence of any contract or cus- 
tom requiring them so to do, railroad compa- 
nies are not under legal obligation to give 
bills of lading, nor is the consignor, by law, 
required to get one for the benefit >f the con- 
signee. But carriers commonly give them 
upon request, and their freight agents are 
generally authorized to sign and issue them.® 
The signature of the carrier is necessary to 
bind him ; but the consignor’s signature, with- 
out that of the carrier, is sufficient to vest in 
persons to whom the bill is delivered, the 
right of property in the goods as consignees.* 
An instrument so signed by the consignor is 
not, however, strictly speaking, a bill of la- 
ding. Neither is a paper, signed only by the 
consignor, which merely states the fact of 
shipment, and whieh is entrusted to the mas- 
ter of the vessel. © 

The authority of carrier’s agents to issue 
bills of lading is subject to this important 
limitation, of which the public is held to have 
notice:? They are authorized to issue bills 
of lading only for goods actually received. ® 
And it appears that the carrier, in order to 
give a valid bill of lading, must possess the 
goods as the goods of the person to whom the 
bill is given ; if they belong to another person 
it is not valid. But a bill of lading, given 
before the goods are received by the carrier, 
will be validated if they are afterwards placed 
in his possession. 1° 

The unauthorized delivery of a bill of la- 
ding by a carrier’s agent will not bind his 
principal. Thus a bill of lading, issued for 


Mich. 79; O’Brien v. Gilchrist, 34 Me. 554; Indian- 
apolis, etc. R. Co. v. Remmy, 13 Ind. 518; Steamer 
¢*Missouri’’ v. Webb, 9 Mo. 102; Long v. N.Y. Cent. 
R. (Co., 50 W. Y. 76; Bishop v. Empire T. Co.,48 
How. Pr. 119; Dickerson v. Seelye, 12 Barb. 102; 
Wayland v. Mosley, 5 Ala. 430; McTyer v. Steele, 26 
Ala. 487; Bissel v. Price, 16 Ill. 408; Sutton v. Ket- 
tell, 1 Sprague, 809; Shepherd v. Naylor,5 Gray, 591; 
Blanchet v. Powells, Slantivet Collieries Co., L. R. 9 
Ex. 74; Relyea v. New Haven, etc. Co., 42 Conn. 579; 
Van Santen v. Standard Oil Co., 17 Hun, 140. 

2 Johnson v. Stoddard, 100 Mass. 306. 

3 Rawls v. Deshler, 42 N. Y. 572; Putnam yv. Tillott- 
son, 13 Met. 517. 

4Dows v. Greene, 16 Barb. 72; and see, Dows v. 
Greene, 24 N. Y. 688; Dows v. Rush, 28 Barb. 157. 

5 Wolfe v. Meyer, 3 Sandf. 7. 

6 Covill v. Hill, 4 Denio, 323. 

7 Baltimore, etc. R. Co. v. Wilkins, 44 Md. 11. 

8 Union, etc. R. Co. v. Yeager, 34 Ind. 1; Hall v. 
Mayo, 7 Allen, 464; Ryder v. Hall, 7 Allen, 456; Balti- 
more, etc. R. Co. v. Wilkins, 44 Md. 11; Dean v. 
King, 22 Ohio St. 119; Sears v. Wingate, 3 Allen, 103. 

9 Pattison v. @ulton, 83 Ind. 243. 

10 Rowley v. Bigelow, 12 Pick. 308. 
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goods which have never been placed in pos- 
session of the carrier, is void, and can not be 
made the foundation of an action even in the 
hands of one who has advanced funds upon 
it in good faith and without notice @ 

III. A bill of lading is a muniment of ti- 
tle.12 The consignee named in it is prima 
facie the owner of the goods it represents. 
Or, the bill may consign the goods subject to 
the order of the consignor, or some person 
other than the consignee; and, in such case, 
the consignor or other person named, and not 
the consignee, is presumptively the owner of 
the goods. A transfer of the bill of lading, 
by whosoever is designated in it as owner, 
whether accompanied by indorsement or not, 
is operative as a symbolical delivery of the 
goods it represents to the transferee, es- 
pecially where the transferee has made ad- 
vances, relying upon the goods for security.14 
Where the consignee appears by the bill of 
lading to be the owner of the goods, his as- 


11 Rebinson vy. Memphis, ete. R. Co. 9 Fed. Rep. 
129; Stollenwerck v. Thacher, 115 Mass. 224; Saltus 
v. Everett, 20 Wend. 268. 

12 Stollenwerck v. Thacher, 115 Mass. 224; Pattison 
v. Culton, 33 Ind. 248; Dows v. Rush, 28 Barb. 157. 

183 Webb v. Winter, 1 Cal. 417; Rowley v. Bigelow, 
12 Pick. 308; Glidden y. Lucas, 7 Cal. 26; Harrison y. 
Hixson, 4 Blkf. (Ind). 226: and see, Miner y. Nor- 
wich, etc. R. Co., 32 Conn. 91; Mosely v. Lord, 2 
Conn. 389. 

14 Allen v. Williams, 12 Pick. 297; Saltus v. Everett, 
20 Wend. 267; Rawls v. Deshler, 42 N. Y. 572; M. C. 
R. R. v. Phillipps, 60 Ill. 190; Law vy. Hatcher, 4 Bikf. 
(Ind). 364; Indiana Nat. Bauk y. Colgate, 4 Daly, 41; 
Marine Bank vy. Wright, 48 N. Y.1; Merchants’, ete. 
Bank v. Hewitt, 3 Iowa, 103; Michigan State Bank vy. 
Gardner, 15 Gray, 362; Alderman y. Eastern R. 60., 
115 Mass. 233; Hathaway v. Haynes, 124 Mass. 311; 
First Nat. Bank v. Crocker, I11 Mass. 163: Valle y. 
Cerre, 36 Mo. 575; Robinson y. Stewart, 68 Me. 61; 
Baltimore, ete. R. Co. v. Wilkins, 44 Md. 11; Dows v. 
Rush, 28 Barb. 157; First Nat. Bank v. Dearborn, 115 
Mass. 219; Fifth Nat. Bank vy. Bayley, 115 Mass. 228; 
DeWolf vy. Gardner, 12 Cush. 19; Newcomb vy. Bos- 
ton, etc. R. Co., 115 Mass. 230; Dows y. Greene, 16 
Barb. 72; Fitshugh v. Wineau, 9 N. Y. 569; Lickbar- 
row v. Mason, 2 ‘Il’. R. 63; Pease v. Gloahee, L. R.1 
P.C. 219; Leask v. Scott, 2 Q. B. D. 376; The Argentina 
L. R. 1 Adm. 370; hee vy. Kimba!l, 45 Me. 172; Tiede- 
man v. Knox, 53 Md. 612; Rowley v. Bigelow, 12 Pick. 
807; Dows v. Greene, 24 N. Y. 688; Merchants’, etc. 
Bank y. Union, ete. Co., 69 N. Y.378; City Bank y. 
Rome, etc, R. Co., 44 N. Y. 136; Holmes y. German 
Security Bank, 87 Pa. St. 525; Emery’s Sons vy. Irving 
Nat. Bank, 25 Ohio St. 360, 366; Peters v. Ballisher, 3 
Pick. 495; McKee v. Garcelon, 60 Me. 167; Stone y. 
Swift, 4 Pick. 389; Davis v. Bradley, 28 Vt. 118; Til- 
den y. Miner, 45 Vt. 196; Joslyn v. Grand T. R. Co., 
51 Vt. 92; Robinson y. Stewart, 68 Me. 61; Royal 
Can. Bank v. Grand T. Ry. Co., 28 U. C. C. P. 225; 
Glynn vy. Bast India Dock Co.,6 Q. B. D. 129; 28 
Weekly Reporter, 444. 





signment of the bill to a bona fide purchaser 
for value divests the consignor’s right of 
stoppage in transitu;!5 and this is true, al- 
though the consignee is a factor,® and al- 
though the consideration for the assignment is 
an antecedent debt; but it was doubted 
whether such a transfer of the bill as collat- 
eral security for the debt would divest the 
true owner’s title.17_ And generally, the rule 
is, that the transferee of a bill of lading may 
hold the goods for his advances against other 
crediturs of the owner (transferor) ;/* and 
equity will compel the consignee or his 
pledgee, to hold the goods or their proceeds 
in trust to secure a transferee’s advance- 
ments. 19 

But there are several things absolutely es- 
sential to a valid transfer of bills of lading. 
First. The goods it purports to represent 
must be actually in possession of the carrier. 
The bill is a symbol of goods actually deliv- 
ered to the carrier only. If no goods are’in 
his hands, it is a symbol of nothing, and its 
transfer passes title to nothing. Thus it has 
been decided that if a carrier’s agent issue a 
bill of lading without authority—e.g., fraud- 
ulently, or where no goods have been deliv- 
ered to him,—even one who.has made advances 
upon the bill without notice and in good 
faith, can not hold the carrier for the sup- 
posed goods upon security of which the ad- 
vances were made.2° Second. Assuming the 
bill to be valid, the holder of it who seeks to 
transfer it must be presumptively, or in fact, 
the owner of the goods. A transfer of it by 
one having no title to the goods, e.g., one 
who has found or stolen a bill of lading in- 
dorsed in blank, will pass no right to them 
either in rem or in personam, even to a pur- 


15 Holbrook v. Vose, 6 Bosw. 77; Lee v. Kimball, 
45 Me. 172; and see, geuerally, Rawls v. Deshler, 4 
Abb. App. Dee. 12; Stanton vy. Edger, 16 Pick. 476; 
Dows y. Greene, 24 N. Y. 688; Walter v. Ross, 2 
Wash. C. ©. 283; Conrad vy. Atlantic Ins. Co., 1 P’e- 
ters, 445; Winslow v. Norton, 29 Me. 421; Audenreid 
y. Randall, 3 Cliff. 99; Kemp vy. Canavan, 15 Ir. C. L. 
R. 216. 

16 Glidden y. Lucas, 7 Cal. 26. 

17 Lee vy. Kimball, supra. 

18 Hathaway vy. Haynes, 124 Mass. 311; First Nation- 
al Bank vy. Crocker, 111 Mass. 163; Valle v. Cerre, 86 
Mo. 575; Alderman y. Eastern R. Co., 115 Mass. 233. 

19 Michigan State Bank v. Gardner, 15 Gray, 362; 
and see Jones v. Hoyt, 23 Conn. 157; 8s. C., 25 Conn. 
884; Allen v. Williams, 12 Pick. 297. 

20 Robinson v. Mempnis, etc. R. Co., 9 Fed. Rep. 
129. 
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chaser for value, without notice.2!_ Third. 
An actual indorsement or transfer of the bill 
is essential. If it be neither transferred nor 
indorsed to one who discounts a draft, rely- 
ing upon the bill and the goods it covers for 
security, such one will have no lien upon the 
goods, even though the consignee, to whom 
the bill is sent, is notified by the consignor 
that the draft was drawn upon the security of 
the goods.22_ As above shown, a transfer of 
a bill of lading is a symbolical delivery of the 
property it represents. But the property and 
its symbol, the bill, are to be distinguished 
clearly from the carrier’s contract to convey 
and deliver the property. The bill of lading 
is beth the symbol of the property and the 
evidence of the carrier’s contract. As a sym- 
bol, it may be transferred; but as a contract 
the bill is a chose in action, and as such, it is, 
at common law, not assignable. It occupies 
the legal position occupied by promissory 
notes before the statutes made them negotia- 
ble. Itis not legally assignable, and if the 


contract be in fact transferred, the transferee | 


must sue upon it in the name of the transfer- 
or (consignor or consignee).77 But in En- 
gland, and some of the States, statutes have 
been passed making bills of lading negotiable 
contracts. 24 

IV. The consignor’s acceptance of a bill 


21Shuw v. R. R. Co., 101 U. S. 567; Barnard v. 
Campbell, 65 N. Y. 462; Tison v. Howard, 57 Ga. 
410; Brower v. Peabody, 13 N. Y. 121; Dows v. Per- 
rin, 16 N. Y. 325; Stollenwerck v. Thacher, 115 Mass. 
224; Pease v. Gloahec, L. R.1 P. C. 219; Gurney v. 
Behrend, 3 E. & B. 622; 23 L. J. Q. B. 265; Coventry 
v. Gladstone, L. R. 6 Eq.,44; Mechanics’, etc. Bank v. 
Farmer’s, etc. Bank,60 N. Y. 40; Farmers, etc. Bank 
v. Erie Ry., 72 N. Y. 188. But see Dows y. Rush, 28 
Barb. 157; Dows v. Greene, 24 N. Y. 638. 

22 Exchange Bank v. Rice, 107 Mass. 37. 

28 Baltimore, ete. Co. v. Wilkins, 44 Md. 11; Stol- 
lenwerck v. Thacher, 115 Mass. 224; Pattisonv. Cul- 
ton, 63 Ind. 248; Thompson v. Dominy, 14;M. & W. 
403; Howard v. Shepherd, 9 C. B. 297; Blanchard v. 
Page, 8 Gray, 297; Dows v. Cobb, 12 Barb. 310; 
Hale v. Milwaukee Co.. 29 Wis. 482, 497. 

2418 & 19 Vict., c. 111, sec. 1; and see The Figlia 
Maggiore, L. R.2 Adm. 106; The Freedom, L. R. 8 
P. C. 594; The Felix, L. R. 2 Adm. 273; Lewis v. Mc- 
Kee, L. R. 2 Ex. 37; The Nepoter, L. R. 2 Adm. 875; 
Dracachiv. Anglo Egyptian Co., 3 C. P. 190; Short 
v. Simpson, L. R. 1C. P. 248. In America, see Price 
vy. Wisconsin Co., 43 Wis. 267; Hale v. Milwaukee 
Co., 29 Wis. 482; Shawv, R. Co., 101 U. S. 557; 
Burton v. Curyea, 49 Il]. 320, n.; Greenbaum vy. Me- 
gibben, 10 Bush, 419; First Bank v. Bryce (Ky.), 19 
Am. Law Reg. (N. S.) 503; Tiedeman v. Knox, 53 
Md. 612; Erie Despatch Co. v. St. Louis Co., 6 Mo. 
App. 172; Merchants Bank vy. Union R. Co., 69 N. Y. 
378. 








of lading without objection is an implied as- 
sent to its terms, and he will be bound though 
he fail to read it.?5 

V. A bill of lading, executed and delivered 
in Ohio to one there making advances upon 
it, is an Ohio contract.76 

VI. If an assoeiation of railroad compa- 
nies agree to guaranty their bills of lading, 
each company is bound by a bill of lading is- 
sued by any one of them.?’ 

VII. Special Provisions as to 1. Goods: 
*¢ Contents unknown’’ relates only to the 
quantity or quality of the contents. It as- 
sumes that the packages contain something, 
and it can not be used to show that the pack- 
ages, in fact, contain nothing.28 The word 
‘* packages ’’ is not applicable to corn in 
bulk.2° 2. Route: The route may be con- 
tracted for in a bill of lading.2° A direct 
voyage is prima facte intended, but usage to 
stop at intermediate points, or an agreement 
of the parties so to do may show the inten- 
tion to have been otherwise.*1 3. Reship- 
ment: The ‘‘privilege of reshipping in case 
of low water,’’ is a privilege and not ai ob- 
ligation to reship it in such cases.°* It will 
not warrant the carrier in storing the goods 
at the point of reshipment. Nor will it re- 
lieve the carrier from his obligation to deliver 
safely. His liability continues though he re- 
ship. He is responsible for any loss occur- 
ring on the vehicle in which the goods are re- 
shipped for which he would have been liable, 
had the loss occurred on his own vehicle.** 
4, Forwarding goods: A receipt of goods ‘‘to 
be forwarded’’ is not a contract that the car- 
rier will himself convey and deliver the goods 
to the place of destination if it be beyond 
his route.** Buta billof lading to deliver 
goods ‘‘at Toledo for Detroit,’’ is a contract 
to forward them from Toledo to Detroit. 
5. Limitation of Liability: It is generally 
true that carriers can not, by limitation of 

% McMillan v. M. S. & N.I. R. Co., 16 Mich. 79. 

% First National Bank v. Shaw, 61 N. Y. 283. 

27 Baltimore, etc. Co. vy. Wilkins, 44 Md. 11. 

28 Nelson v. Stephenson, 5 Duer, 538. 

2 McLoy v. Erie, etc. R. Co., 42 M4. 499. 

30 White v. Vankirk, 25 Barb. 16. 

31 Lowry Vv. Russell, 8 Pick. 360; Cobb v. Blanchard, 
11 Allen, 409. 

82 Sturgess v. Steamer Columbus, 23 Mo. 230. 

83 Carr v. Steamer Michigan, 27 Mo. 196; McGregor 
v. Kilgore, 6 Ohio, 361; and see 5 Ohio, 3811. 

%4Crawford vy. Southern Railroad Association, 51 


Miss. 222. 
35 McMillan vy. M. 8. & N. I. R. Co., 16 Mich. 79. 
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liability contracts, relieve themselves from re- 
sponsibility for their own negligence.*® But 
they may, by such contracts, relieve them- 
selves of responsibility for many losses not 
occasioned by their negligence. Thus, loss 
and damage by fire;*’ loss and dangers of 
the seas ; °° by ‘‘dangers of river,’’ and this 
phrase means only natural accidents inci- 
dental to river navigation, and not those 
avoidable by skill, judgment and foresight ;*9 
by ‘‘loss on the lakes or rivers,’’ a term which 
will not include a loss of goods on a wharf- 
boat; *° an exemption from liability for the 
negligence of “‘pilot, master and mariners,’’ 
does not include the negligence of steve- 
dores.*4 The limits of this article preclude 
an extended examination of the multitude of 
cases concerning limitation of liability on con- 
tracts. The reader is referred to the author- 
ities below.*? 6. Carrier’s Lien: A bill of 
lading may give the carrier a lien on each 
consignment for unpaid charges on former 
consignments.** It may direct the carrier to 
collect freight on delivery, but this will not 
obligate him to withhold delivery until freight 
is paid, and if he deliver the goods without 
getting the freight money, he can recover it 
of the consignor,** and the amount of freight 
chargeable may be stipulated. 7. Delivery 
of Goods: The bill of lading commonly 
names the place where, and person to whom 
the goods are to be delivered.“® It may 
make the delivery of the goods conditional, 
as that the carrier shall not deliver without 


36 Stedman v. Western T. Co., 48 Barb. 97. 

37 Stedman y. Western T. €o., 48 Barb. 97; Man- 
hattan Oil Co. v. Camden,ete. R. Co., 54. N. Y. 197; 
Condict v. Grand Trunk R. Co.,54N. Y. 500; Lamb 
v. Camden, etc. R. Co., 46 N. Y. 271; Mercantile Ins. 
Co. vy. Chase, 1 E. D. Smith, 115; Grace v. Adams, 
100 Mass. 505; Pemberton Co. vy. New York Central R. 
Co., 104 Mass. 144. 

33 Phelps v. Williamson, 56 Sandf. 578; Simmons vy. 
Law, 8 Bosw. 213. 

39 Hill v. Sturgeon, 28 Mo. 323. 

40 St. Louis, ete. R. Co. vy. Smuch, 49 Ind. 302. 

4: Zung v. Howland, 5 Daly, 136. 

42 Hill v. Sturgeon, 28 Mo. 328; Wetzell vy. Dins- 
more, 54 N. Y. 496; as to deficiency, see Abbe v. 
Eaton, 51 N. Y. 410; Price v. Hartshorn, 44 N. Y. 94 
Myer v. Peck, 28 N. Y. 590. 

# Bishop v. Empire T. Co., 33 N. Y. Superior 
Court, 99. 

44 Jobbitt v. Goundry, 29 Barb. 509. 

45 Vose v. Morton, 5 Gray, 594. 

45 Shaw v. Gardner, 12 Gray, 488, Gleadell v. Thomp- 
son, 36 N. Y. Superior Court, 232; s. c., 56 N. Y. 
194; Collins v. Burns, 36 N. Y. Superior Court, 518; 
Zung v. Howland, 5 Daly, 186; Rogers v. Wheeler, 
52N. Y. 262; Price y..Hartshorn, 44 Barb. 656. 





payment for the goods, and the carrier, agree- 
ing to this, will be liable if he deliver the 
good: without getting the money for them.*? 
It may make presentation of the bill of lad- 
ing, properly indorsed, a condition precedent 
to delivery. But aclause making presenta- 
tion of the bill, properly indorsed, before the 
arrival of the goods, essential to render a 
transfer of it binding upon the carrier, and 
essential to establish a right to the goods in 
the transferee, is invalid.“ The carrier may 
bind himself to deliver goods of a specified 
amount and kind, and the consignee may de- 
duct from the freight money the value of the 
deficiency, in case the carrier fail to deliver 
the amount agreed upon.*? But a bill for 
2280 bushels of corn, ‘‘more or less,’’ is com- 
plied with by delivering 2217 bushels, that 
being the amount actually received, more 
than which the carrier is never under obliga- 
tion to deliver.54 A stipulation as to the 
‘‘loss’’ of goods does not apply to their de- 
livery to the wrong person.*? 

VIII. The obligations imposed by a bill of 
lading upon a carrier, are discharged by a 
declaration of war, rendering their perform- 
ance violations of law.®* 

IX. Speaking generally, bills of lading are 
not strictly construed, but limitation of lia- 
bility clauses are taken most strongly against 
the carrier. Terms used which, by custom, 
have acquired a technical meaning, will be 
taken in that sense.*© 

X. In considering the bill of lading with 
regard to evidence, the distinction between 
the bill asa receipt, and the bill as a con- 
tract, is to be observed. As a contract, it is 
not open to change, alteration, or contradic- 
tion by parol evidence, unless in cases of 
fraud.*? 


47 Owen v. Jobnson, 2 Ohio St. 142. 

48 Bishop v. Empire T. Co., 33 N. Y. Superior 
Court, 99; Libby v. Ingalls, 124 Mass. 503; Jefferson- 
ville, ete. R. Co. v. Irvin, 46 Ind. 180. 

4# Byrnes v. Weeks, 7 Bosw. 372. 

50 Kelley v. Bowker, 11 Gray, 428; and see O’Brien 
v. Gilchrist, 34 Me. 554. 

51 Shepherd vy. Naylor, 5 Gray, 591; Dean y. King, 
22 Ohio St. 119. 

$2 Baltimore, etc. R. Co. v.McWhinney, 36 Ind. 486. 

53 Brown y. Delano, 12 Mass. 373. 

54 Jones y. Hoyt, 23 Conn. 157. 

55 St. Louis, etc. R. Co. v. Smuch, 49 Ind. 902. 

56 Wayne v. Steamer Pike, 16 Ohio, 421. 

57 Fitzhugh v. Wineau, 9 N. Y. 559; White v. Van 
kirk, 25 Barb. 16; Wolfe v; Meyer, 3 Sandf. 7; Bab- 
cock vy. May, 4 Ohio, 346; Indianapolis, etc. R. Co. v. 
Remmy, 18 Ind. 518; Simmons y. Law, 8 Bosw. 213 
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A receipt of the goods is implied from 
a promise in the bill to convey and deliver 
them.®® The bill is prima facie evidence of 
the amount of goods received,*® and that they 
were received ‘‘in good order.’’ 

But as to the amount and condition of the 
goods, or‘any other fact connected with their 
mere reception, parol evidence is admissible 
to contradict or explain the statements in the 
bill. © ADELBERT HaAmILtTon. 


Chicago, Ill. 


White v. Ashton, 51 N. Y. 280; Tudor v. Macomber, 
14 Pick. 34. 

58 Southern Express Co. v. Craft, 49 Miss. 480. 

59 Myer v. Peck, 28 N. Y. 590, and cases infra. 

60 Weide v. Davidson, 15 Minn 327; Barrett v. Rog- 
ers, 7 Mass. 297; Hastings v. Pepper, 11 Pick. 41; 
Price v. Powell, 3 N. Y. 322; Ellis v. Willard, 9 N. 
Y. 529; I.C. R. R. v. Cobb, 72 Ill. 149; Tarbox vy. 
Eastern St. Co., 50 Me. 339. 

61 Wolfe v. Meyer, 3 Sandf. 7; Stm. ‘‘Missouri’’ y. 
Webb, 9 Mo. 192; Abbe v. Eaton, 51 N. Y. 410; Swann 
vy. Southern Ex. Co., 53 Miss. 286; O’Brien v. Gil- 
christ, 34 Me. 554; Dean v. King,22 Ohio St. 119; Nel- 
son v. Stephenson, 5 Duer, 538; Myer v. Peck, 83 
Barb. 532; Brown vy. Babcock, 3 Mass. 29; Bissell v. 
Campbell, 54 N. Y. 353; Portland Bank v. Stubbs, 6 
Mass. 425; Harrison v. Hixson, 4 Blkf. (Ind.) 226; 
Stm. ‘‘Wisconsin’’ v. Young, 3 G. Gr. (Iowa) 268; 
Ellis v. Willard,5 Selden, 529; Archer y. The ‘‘ Adri- 
atic,’’ 8 Reporter, 231; Barrett v. Rogers,7 Mass. 297; 
Choate vy. Crowninshield, 3 Cliff. 184; Clark v. Barn- 
well, 12 How. 272; Mitchell v. U. S. Express Uo., 46 
Iowa, 214; Chapmany. Zealand, 24 U. C. C. P. 421. 





THE DUTY OF MUTUAL DISCLOSURE. 





To what extent is a party to a contract al- 
lowed, by his silence, to conceal facts which 
it is to the interest of the other party to know? 
Few questions have been more discussed by 
jurists and moralists. The moralists seem to 
have reached about the same conclusion, at 
whatever period in the world’s history they 
have written. With the jurists it has been 
otherwise. The conclusion to which the great 
Roman lawyers came, is almost directly op- 
posed to that of the moderns. The doctrine 
of the civil law was that of the moral writers 
of all ages. Dr. Paley, in discussing this 
question, says: ‘*To advance.a direct false- 
hood in recommendation of our wares, by as- 
cribing to them some quality which we know 
they have not, is dishonest. Now, compare 
with this the designed concealment of some 
fault which we know they have. The motive 





and the effect of action are the only points 


of comparison in which their moral qualities 
can differ. Bnt the motive in these cases is. 
the same, namely, to produce a higher price 
than we expect otherwise to obtain; and the 
effect, that is the prejudice to the buyer, is 
the same.’’! Cicero lays it down as a fixed 
principle that ‘‘we ought to do nothing that 
is avaricious; nothing that is dishonest; 
nothing that is lascivious, even though we 
could escape the observation of gods and 
men.’’? 

** Aliud est celare, aliud tacere ;’’ says Cice- 
ro ‘‘meque enim id est celare, quidquid retice- 
as, sed cum quod tu scias, id ignorare, 
emolumenti tui causa velis eos, quorum intersit 
id scire.’’? As an illustration, he puts the 
case of a merchant of Alexandria, who ar- 
rives in Rhodes in atime of great scarcity, 
with a cargo of grain, with the knowledge 
that other vessels will soon arrive. Has he 
aright to remain silent, and sell his corn at 
an extravagant price? He answers that good 
faith would require a disclosure of the fact. 
Among others, Grotius,* Puffendorf,® and 
Pothier dissent from this, and mairtain that 
he is bound not to allow the party to be de- 
ceived in facts relating intrinsically to the 
substance of the article sold. Rutherford,® 
however, agrees with Cicero. Where there 
is any defect, moral writers hold that the ver- 
dor is bound, in foro conseientiae,to make such 
defect known to the purchaser. This was al- 
so the general doctrine of the Roman law. It, 
in theory at least, carried the doctrine of the 
moralists to its full extent. It required the 
utmost good faith in all matters, both in- 
trinsic and extrinsic, relating to the contract, 
which it would be to the interest of either 
party to know.’ Suppressio veri and sugges- 
tio falsi were regarded as equally fraudulent. 
Vendors were bound to warrant both the title 


1 Paley’s Moral Philosophy, vol. 1, B. 3, ¢. 7; Deu- 
teronomy, XXV, 14: Valerius Maximus, 1, 8, e 11; 
Puffendorf de Off. 1, 1, ¢c. 15; Puffendorf de Jure Na- 
turae et Gentium, I, 5,¢c. 3. R. 2; Grotius de Jure Belli 
ac Pacis, 1, 2, ¢. 12, sec. 9; Cicero de Off., 3,18; Pothier 
de Vente, n. 233 to 242; 1 Ruth. Inst.,B. 1, ch. 13, sees. 
11-19. 

2 Cie. de Off., 3, &. 

8 Cic. de Off., Lib. 8, ¢. 12-18; see Pothier de Vente, 
n. 242. e 

4B. 2, ch. 12, sec. 9. 

5 Droit de la Nature, 5, ce. 3. 

6 Institutes, vol. 1, p. 226. 

7 Dig. Lib 18, title 1, 4, 3, sec.2; Pothier de Vente 
n. 288; see 1Story’s Eq.. 225. 
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and the estate against all defects, whether 
they were or were not cognizant of them.® 

If, however, the defects were patent, and 
‘the purchaser could have discevered them by 
proper precaution, he could obtain no relief 
against the vendor. The maxim, Vigilanti- 
bus, non dormientibus, jura eubveniunt is found 
always in the way of an improvident pur- 
chaser. This qualification alone prevented 
the inconvenience that would inevitably have 
ensued from the general doctrine. The old 
Edilitian law was very strict. A sound 
price warrants a sound commodity." Thus 
we find that the civil law was based upon 
sound ethical doctrines. Nothing could be 
done in law that could not be justified in con- 
science. But when we turn to the common 
law, we find a less rigid rule in force. At 
common law, there is no implied warranty of 
quality. The vendor warranted the title 
alone. The rule of caveat emptor applies, 
and the parties deal ‘‘at arm’s length.’’ As 
illustrating the difference between the civil 
and the common law, compare the case of Fox 
v. Macreth with that of the merchant of 


8 Sug. on Vendors, vol. 1, p. 2, and authorities there 
cited. 

9 See 2 Kent’s Com. (6th ed.) 484 for full discussion 
and authorities there cited. 

10 Vide note to Cooper’s Justinian, p. 608; Dig. 21, 
Ss. 1.4 

11 1 Domat, 80. 

121 Bro. C. C. 420; Co. I itt. 102; 1 Fonbl. 169, 371, 373, 
n. k; Bacon’s Abr. Title Action on Case; 2 Blk. Com. 
51; Gov. & Co. of the B. of England v. Newman, 14 
Ld. Raym. 448; Price vy. Neal, 3 Burr. 354; Stuart v. 
Wilkins, Doug. 20; Bree v. Holbeck, Doug. 630; Pasley 
v. Freeman, 3 T. ®. 51, per Buller, J.; Finn v. Harri- 
son, 3T. R. 757; Mend v. Young, 4-T. R. 28; Tydell v. 
Clark, 1 Esp. 447; Williamson y. Allison, 3 East, 448;. 
Parkinson vy. Lee, 2 East, 314, aleading case; Dunlap v. 
Waugh, Peake’s Cas. N. P, 123; Musgrove v. Gibbs, 
1 Dall. 217, Levy v. Bank of United States, 3 Dallas, 
434; Seixas v. Wood, 2 Caines (N. Y.), 48; Snell v 
Moses, 1 Johns. (N. Y.) 96; Ferry vy. Aaron, 1 
Johns. (N.Y.) 129; Defrees v. Trumper, lb. 274; John- 
son v. Cope, 3 Harr. & Johns. 89; Wilson v. Shackel- 
ford, 4 Rand. 5; Dean v. Mason, 4 Conn, 428; 
Boyd v. Bapst, 2 Dall. 91; Emerson v. Brigham, 
10 Mass. 197; Swett v. Colgate, 20 Johns. 198; Kimmel 
y. Litchley, 3 Yates, 262; Ritcher v. Summer, Ib. 534; 
Willing v. Consequa, 1 Pet. 317; 12 Serg. & R. 
Tilghman, Ch. J.; C vy. Woods, 1 Hardin (Ky.), 
531; Lanier v. Auld, 1 Murphey, 188; Erwin v. Max- 
ivel, 2 Ib. 245; Westmorland v. Dixon, 4 Haywood 
({Tenn.) 227; Barrett v. Hall, 1 Aiken, 269; Tow- 
ell v. Gatewood, 2° Scam. 22; Maney v. Parter, 
3 Humph. (Tenn.) 347; 2 Kent’s Com., Lecture 
39; Welsh vy. Carter, 1 Wend. 185; Chandelor y. 
Lopus, Cro, Jac. 4; Henshaw vy. Robins, 9 Met. 
calf, 86, where the subject is fully discussed. “If one 
buys,” says Heineccius (Elem. Juris Nat. et Gentium, 
B.1, ch. 18, sec. 352) *‘at a certain price, What he has 


Rhodes. In that case, Lord Thurlow held 
that a purchaser was not bound to disclose to 
the vendor his knowledge of the existence of 
a mine on the land, of which he knew the 
vendor was ignorant. If the estate was pur- 
chased for a price, of which the mine formed 
no ingredient, a court of equity will not set 
aside the sale. A very similar case was that 
of Laidlaw vy. Organ,!* in which Chief Justice 
Marshall held that a purchaser was not 
obliged to acquaint the seller with the fact 
that peace had been proclaimed between En- 
gland and the United States. Such conveal- 
ment may affect the conscience, but will not 
destroy the contract, because it would unduly 
restrict the freedom of commerce. ‘‘Human 
laws are not as perfect as the dictates of con- 
science, and the sphere of morality is more 
enlarged than the limits of civil jurisprudence. 
There are some duties that belong to the class 
of imperfect obligations, which are binding 
on conscience, but which human law does not 
and can not undertake directly to enforce. 
But when a court of equity is sought to carry 
into execution such a contract, then the prin- 
ciples of ethics have a more extensive sway ; 
and a purchase, made with such a reservation 
of superior knowledge, would be of too sharp 
a character to be aided and forwarded in its 
execution by the powers of a court of chan- 
cery.’’44 The strict rule of caveat emptor 
applies only where no special confidence is 
placed by one party in the other, and each 
depends upon his own knowledge. Where 
any peculiar relation exists between the par- 
ties, such as trustee and cestui que trust, 
the rule is the same iu law as in mor- 
als; perfect good faith is required or re- 
lief will be given.* The distinction between 
the fraudulent concealment of facts affect- 
ing the substance of a contract and mere 
indifferent silence is hard to ascertain in prac- 
tice. Yet this distinction must be made clear, 
before a court of equity will set aside a con- 
tract, as the former will, and the latter will 


not examined, his error should fall on himself if the 
seller uses no guile to deceive him.’’ 

13 2 Wheaton, 178. 

14 Par y. Grant, 1 Johns. Ch. 630. 

161 Story’s Eq., 1, p. 220; Ormand y. Hutchinson, 
18 Vesey, 51; Beaumont vy. Boultbee, 5 Vesey, 485; 
Garlside v. Iserwood, 1 Bro. Ch. App. 550, 560, 561; 
Buckley v. Wilford, 2 Clark & Finn. 102, 185; Valbi- 
ac v. Dall, 16 Ves. 115, 124; Neville vy. Kinson, 1 





Bro. Ch. 548; Madeford vy. Antwick, 1 Sim. 89. 
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not, render the transaction voidable. Very 
little countenance is given by the English 
judges and text-writers to the proposition that 
there is any material difference between fraud 
effected by a falsehood and fraud effected by 
suppression of the truth, with the intent to 
mislead. There must be absolute involition 
and neutrality, to prevent such silence from 
being fraudulent. A motion, a movement of 
the eye, for the purpose of withdrawing the 
attention of a party from a defect, would ren- 
der the silence fraudulent, and the transac- 
tion voidable. In the case of Keates v. Cado- 
gan, 1 Jarvis, C. J., in commenting upon 
Hill v. Gray,1’ after quoting the language of 
Lord Ellenborough, said: ‘‘The agent ought 
not to have let in a suspicion on the part of 
the purchaser which he knew enhanced the 
price. He saw that the defendant had fallen 
into a delusion in supposing the picture to be 
Sir Felix Agar’s, and yetdid not remove it. 
Not removing that delusion might be taken as 
an equivalent to an express misrepresenta- 
tion.’’ In this case the purchaser regarded 
the vendor as agreeing with him,and seems to 
have placed confidence in his opinion. An em- 
inent English text-writer has said, ‘‘Wherever 
a person has, by false affirmation, or otherwise, 
imposed upon another to his damage,who has 
placed a reasonable confidence in him,’’ an 
action for deceit will lie. The use of artifice 
has no application but to defects, which, but 
for that artifice, would have been discovera- 
ble. In such cases, silence is the most effect- 
ive artifice. ‘‘If avendor, having knowledge 
of a defect in the commodity, which can not 
be obvious to the buyer, does not disclose it; 
or, if apparent, use artifice and conceals it, 
he has been guilty of a fraudulent misrepre- 
sentation.’’?* Hence, if the defect be latent, 
and the purchaser could not, with the great- 
est attention, discover it, he may have the 
contract set aside, even though he buy sub- 
ject to all faults.19 The condition ‘with all 
faults,’’ excuses the seller from stating those 
within bis knowledge, but he must not use any 
artifice to conceal them from the purchaser.”° 


16 2 Eng. Law & Eq., 318. 

17 1 Starkie, 434. 

18 Hammond’s Nisi Prius, 328. 

19 Mellish v. Matteux, Peakes Cas. 115; Chitty on 
Contracts (8th Am. ed.), 398. 

2 Baghole v. Walters, 3 Camp. Cas. 154. See Early 





y. Garrett, 9 Barn. & Cress. 929; Bywater v. Rich- | 
ardson, 1 Adol. & El. 508. 


While, as a general rule, the seller is not 
bound to give the purchaser information in 
regard to the value of the property, yet very 
little is sufficient to affect the application of 
the principle.24_ Mere affirmation of opinion 
in regard to value, when no warranty is in- 
tended, is no ground for relief to a purchas- 
er. Complex commendatio aon obligat. Every 
person relies at his peril upon the opinion of 
another. A false representation in a matter 
merely gratis dictum is no ground for an ac- 
tion.2* The principle that treats non-disclos- 
ure as fraudulent, when the circumstances 
imply a duty that disclosure should be made, 
obtains especially in contracts for insuraace. 
Here the krowledge is wholly within the reach 
of the applicant alone, and the contract is 
peculiarly one of good faith. In such 
cases our courts proceed under a rule 
strictly analagous to that of the Roman 
law, and regard non-disclosure as fatal to 
the validity of the transaction.2> In such 
case the silence of the party imports a di- 
rect affirmation, and must be deemed 
equivalent to it.2* This rule also applies to 
contracts of suretyship and guarantee. If a 
party,taking a guarantee from a surety, allow 
him to enter into the contract without inform- 
ing him of all the facts which may in any way 
increase his risk, or in any way allow him to 
contract under false impressions, the conceal- 
ment will amount toa fraud. Such silence is 
equivalent to an affirmation that the facts do 
not exist.2° The duty of mutual disclosures 


21 Turner v. Harvey, 1 Jacob’s Rep. 169. 

#@ Vernon v. Keys, 12 East. 682; Picord v. Mc- 
Cormic, 11 Mich. 68. 

2% Kerr on Fraud and Mistake, p. 119; Linderman v. 
Desborough, 8 B. & C. 586; Carter v. Bashem, 3 Burr. 
905; Clark v. Massaehusetts Ins. Co., 8 Mow. 235; 
Fletcher v. Commonwealth Ins. “o., 8 Pick. 419; 
Walden v. Louisiana Ins. Co., 12 La. 814; New York 
Bowery Ins. Co. v. New York Ins. Co., 17 W end. 359; 
Marshall on Insurance, B. 1, ch. 11, sec. 8, and au- 
thorities cited. 

% Martin v. Morgan,1 Brod. & Bing. 289; Pidcoek 
y. Bishop, 3 Barn. & Cress, 605; Owen v. Homan, 3 
Eng. Law and Eq. 121; 3 Mac. & Gord, 878; Squire 
vy. Whitton, 1 H. L. Cas, 333; Smith v. Bank of 
Scotland, 1 Dow. Parl. 292, 294; Etting v. United 
States Bank, 11 Wheat. 59; 2 Kent’s Com., lect. 
39; 1 Story’s Eq. Jurisprudence, 219. 

2% 1Story’s Eq. Jur. 219; Pidcock y. Bishop, 3 B. 
& C. 605 (see 10 Exch. 528); Owen v. Homan, 
Eng. Law & Eq, 121; 4 H. L. Cas. 997; Squires 
vy. Whitton, 1 Id. 883; Railton v. Matthews, 10 
Clark & Finn. 985; Hamilton v. Watson, 12 Clark 
& Finn. 119; North British Ins. Co. vy. Lloyd, 28 Eng. 
Law and Eq. 436; Evansv. Kneeland, 9 Ala, 42; L— 
Banking Co. v. Bell, 8Shaw & Dunlop, 721; Carew’s 
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is very important in its relation to compro- 
mises ; although the courts seek to encourage 
conipromises, the rule is very strict in requir- 
ing entire good faith between the parties 
thereto. They must deal with equal knowl- 
edge, or at least with equal means of acquir- 
ing knowledge. Under no circumstances is 
the silence of one party in regard to a mate- 
rial fact justifiable. There must not only be 
good faith and honest intention, but full dis- 
closure ; and, without full disclosure, honest 
intention is of no avail. A party who has 
knowledge of a fact, can not take it upon him- 
self to decide that such a fact is immaterial, 
if, by any possibility, it could have any influ- 
ence upon the decision and conduct of the 
other party.2° Where a compromise is in the 
nature of a family arrangement, these prin- 
ciples apply with peculiar force. Under such 
circumstances it is the duty, in more than an 
ordinary degree, of each party to see that the 
full nature of the contract is understood by 
the others.2”7_ If, however, the parties are not 
on good terms, and, in fact, are dealing at 
arm’s length, the ordinary rule as to disclos- 
ure in family arrangements does not apply.?5 
CHARLES Burke E .wiorr. 
Muscatine, Iowa. 


Case, 7 DeG. M. & G. 48; Franklin Bank v. Cooper 
36 Me. 179; Lee v. Jones, 17 C. B. (N. 8S.) 508; Burk 
vy. Rogers, 12 Jur. (N.S.) 636; Greentield v. Edwards, 
2DeG. J. & S. 582; Rhodes vy. Bates, L. R. I. Ch. App. 
552; Barwick vy. English Joint Stock Bank, 2 L. R. 
Exch. 259. 

26 Gibbon v. Caunt, 4 Ves. 480; Walkery. Simmons, 
3 Sev. 1; Gordon y. Gordon, Id. 471; Leonard vy. 
Leonard, 2 B. & B. 180; Hotchkiss y. Dickens, 2 
Bligh, 348; stewart v. Stewart, 6 Clark & Finn. 911; 
Harvey v. Cook, 4 Russ. 341; Pickering y. Pickering, 
2 Beav. 56; Scott v. Scott, 11 Ir. Eq. 75; Goymour y. 
Pigge, 138 L. J. Ch. 322; Rainbrigge v. Massachusetts, 
8 Jur. (N. S.) 58; Davis vy. Chanter, 3 W. R. 321; 
Greenwood v. Greenwood, 2 DeG. J.J& 8. 28; Brook y. 
Lord Moslyn, Id. 878. See Loyd vy. Passingham, 
Coop. 152; McKellar v. Wallace, 8 Moo. P. C. 378.. 
Trigge vy. Savellac, 15 Moo. P. C. 270; Cook y. Greves, 
30 Beay. 378. 

77 Leonard v. Leonard, 2 B. & B. 180; Pickering 
y. Pickering, 3 Beav. 56; 3 Jur. 748; Greenwood . 
Greenwood, 2 DeG. J. & S8.§28; Brent y. Brent,10 L. 
J. Ch, 84. 

% Irvine y. Kilpatrick, 7 Bell S. C. L. App. Ca. 186, 








MECHANIC’S LIEN—WHO IS A MECHANIC 
—FOREMAN IN MINE. 





FLAGSTAFF SILVER MINING CO. v. CULLINS. 





Supreme Court of the United States, October Term, 
1881. 


A foreman engaged in directing the work in a mine, 
performs “work and labor’’in the mine within the 
meaning of the mechaniec’s lien law, and is entitled 
under it to a lien upon the mine for compensation for 
his services. 


In error to the Supreme Court of the Territory 
of Utah. 

Mr. Justice Woops delivered the epinion of the 
court: 

George Cullins, the defendant in error, brought 
suit against the Flagstaff Mining Company of 
Utah, the plaintiff in error, in the District Court 
of the Third Judicial District of the Territory of 
Utah, to recover wages which he claimed to be 
due him from the defendant in error for services 
rendered it, and to subject its property to a lien 
therefor in his favor, which he claimed attached 
by virtue of the statute of the territory. The 
statute declared as follows: **Any person or per- 
sons who shall perform any work or labor upon 
any mine, or furnish any materials therefor in 
pursuance of any contract made with the owner 
or owners of such mine or of any interest there- 
in, shall be entitled to a miner’s lien for the pay- 
ment thereof upon all the interest, right and 
property in such mine by the person or persons 
contracting for such labor or materials at the time 
of making such contract. Said lien may be en- 
forced in the same manner, and with the same ef- 
fect as a mechanic’s lien, as provided by the laws 
of Utah.’? Comp. Laws of Utah, see. 1221. The 
answer of the mining company denied that any- 
thing save a small balance was due the plaintiff, 
and denied that the statute of the territory gave 
him a lien on its property for the sum due him. 

The case was submitted to the district court up- 
on the issues of fact as well as of law. The court 
found that the defendant below was a corporation 
organized under the laws of Great Britain, and at 
the time the services of the plaintiff below. were 
rendered was the owner of, and engaged in, work- 
ing amine called the Flagsiaff Mine, situate in 
Salt Lake County, in the Territory of Utah, and 
that one J. N. H. Patrick was its general agent 
and the manager of its mining and smelting busi- 
ness in America. The court further found **that 
on or about the 14th day of December, 1873, the 
said company, by said J. N. H. Patrick, its 
agent, for that purpose duly authorized, em- 
ployed the plaintiff for an indefinite time there- 
after to direct the work in its said mine, and with 
authority to employ and discharge miners, and 
procure and purchase supplies for working 
said mines, and that it was the duty of the plaint- 
tiff, by virtue of said employment, to plan, over 
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see anu direct the work in said mine. direct the 
shipping of ore, and generally to control and di- 
rect the actual working and development of the 
mine; that the plaintiff, while in the employ- 
ment of said company, performed said duties, 
and in the performance thereof did some manual 
labor.”’ The court also found that, at the com- 
mencement of the suit, there was due the plaint- 
iff from the mining company, for wages earned 
by him under said employment, the sum of $1,- 
530, for which sum the court gave judgment, and 
declared it to be a lien upon the mining com- 
pany’s mine. 

From this judgment an appeal was taken to the 
Supreme Court of the Territory, by which it was 
affirmed. This writ of error is prosecuted to re- 
verse the judgment of the Supreme Court. The 
plaintiff in error alleges that the district court of 
the territory erred in declaring the judgment in 
favor of the defendant in error to be a lien on its 
mine,and that the Supreme Court of the Territory 
erred in affirming that decision. The precise 
question presented by the, writ of error,is whether 
the services found by the district court to have 
been performed by the defendant in error, for the 
mining company, were such ‘*work and labor,” 
as under the statute of the territory entitled him 
to a lien therefor upon the mine. Statutes giving 
liens to laborers and mechanics for their work 
and labor are to be liberally construed. Davis 
vy. Alvord, 94 U. 5S. 545. ‘The finding of 
the district court makes clear the char- 
acter of the services rendered by defendant in 
error. He was not the general agent of the min- 
ing business of the plaintiff in error. That office 
was filled by Patrick. He was not a contractor. 
The services rendered by him were not of a pro- 
fessional character, such as those of a mining en- 
gineer. He was the overseer and foreman of the 
body of miners who performed the manual labor 
upon the mine. He planned, and personally su- 
perintended and directed the work, with a view 
to develop the mine and make it a successful vent- 
ure. He appears from the findings to have per- 
formed duties similar to those required of a 
foreman of a gang of track hands upen a railroad, 
or’ a force of mechanics engaged in building a 
house. Such duties are very different from those 
which belong to the general superintendent of a 
railroad, or the contractor for erecting a house. 
Their performance may well be called work and 
labor; they require the personal attention and 
supervision of the foreman, and occasionally in an 
emergency, or for an example, it becomes neces- 
sary for him to assist with his own hands. Such 
duties can not be performed without much phys- 
ical exertion, which, while not so severe as that 
demanded of the workmen under the control of 
the foreman, is nevertheless as really work and 
jabor. Bodily toil, as well as some skill and 
knowledge in directing the work, is required for 
their successful performance. We think that the 
discharge of such duties may well be’ called work 
and labor, and that the district court rightfully 





declared the person who performed them entitled 
to a lien, under the law of the Territory. 

We have examined all the cases cited by the 
plaintiff in error. None of them seem to be in- 
consistent with the views we have expressed. 
They decide that an architect and superintendent 
of a building; that a person employed to cook 
for men engaged in constructing a reservoir; that 
a contractor for the building of ,a railroad, or the 
erection ot a house; that an agent employed 
to disburse money and pay off the hands who are 
building a house; that the assistant chief engineer 
of a railroad company, are not, under laws sim- 
ilar to the statute of Utah, entitled to a lien for 
their services. Fousher v. Grigsby, 12 Kentucky 
(Bush), 75; McCormack v. Los Angelos Water 
Co., 40 Cal. 185; Aikin v. Watson, 24 N. Y. 482; 
Blakey v. Blakey, 27 Mo. 39; Caldwell v. Bower, 
17 Mo. 564;, Brockway v. Innes, 39 Mich. 47; Peck 
v. Miller, Id. 594. The case which comes nearer 
supporting the contention of plaintiff in error 
than any other cited by him; is Smallhouse v. The 
Kentucky, etc. Co., 2 Mont. 443. But in that case 
the court says, that ‘“‘from the nature of the 
plaintiff's employment, as averred by himself, it 
does not appear that he was an architect or labor- 
er, or that he labored directly in the construction 
of the buildings, but rather that he was employed 
by the corporation at a fixed salary to manage 
and superintend its affairs at the place named.” 
This case is fairiy distinguishable from the one 
now under consideration; but even if it fully sup- 
ported the contention of the plaintiff in error, is 
entitled tono more weight than the decision of 
the Supreme Court of Utah in the present case, 
Views similar to those we have expressed were 
declared by Williams, Chief Justice, in Willamette 
Falls Co. v. Remick, 1 Oregon, 169, and by the 
Supreme Court of Nevada in Capon v. Strout, 11 
Nev. 309. 

It is somewhat difficult to draw the line be- 
tween that kind of work and labor which is enti+ 
tled to a lien, and what is mere professional or 
supervisory employment, not fairly to be included 
in those terms. Some courts have held, under 
laws similar to those of the Territory of Utah, 
that an architect who furnishes plans end super- 
intends the erection of a building, acquires a lien 
thereon, as for work and labor. Stryker y. Cas- 
siday, 76 N. Y. 50; Mutuai Benefit Life Ins. Co. 
v. Rowand, 26 N. J. Eq. 389; Jones v. Shawhan, 
4W.&S. (Penn.) 257; Bank of Pennsylvania vy. 
Gries, 35 Pa. St. 423; Knight v. Morris, 13 Minn. 
473. Itisnot necessary in this case to go so far 
as these decisions would warrant. But we are 
clearly of opinion that, upon the facts found by 
the district court, the defendant in errer, under 
the statute of Utah, was entitled to a lien upon 
the mine to which his services were applied. The 
judgment of the Supreme Court of Utah must, 
therefore, be affirmed. 
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RECORDING LAWS—GRANTEE IN A QUIT- 
CLAIM DEED — NOTICE. 


FOX v. HALL. 





Supreme Court of Missouri, October Term, 1881. 


A purchaser in good faith, for a valuable consider- 
ation, who acquires title by quit-claim deed, takes 
precedence of one holding under a prior unrecorded 
deed, of which he had no notice. 


HovuaGu, J., delivered the opinion of the court: 

The chief question in this case is, whether one 
who takes a quit-ciaim deed without notice of a 
prior* unrecorded conveyance from the same 
grantor, acquires a good title. This precise ques- 
tion has never been passed upon by this court. 

The provisions of our statute requiring convey- 
ances to be recorded, and declaring the effect of 
unrecorded deeds, are as foliows: See. 691. ‘*Ev- 
ery instrument in writing that conveys any real 
estate, or whereby any real estate may be affected, 
in law or equity, proved or acknowledged, and 
certified in the manner hereinbefore prescribed, 
shall be recorded in the office of the recorder of 
the county in which such real estate is situated.” 
Sec. 693. ‘*No such instrument in writing shall be 
valid, except between the parties thereto, and 
such as have actual notice thereof, until the same 
be deposited with the recorder for record.”’ 

{t has been held in several cases that where one 
takes a title to land by quit-claim, which, in the 
hands of the grantor, is subject to equities, to 
which the recording act does not apply, the 
grantee by quit-cleim will take the land subject 
to such equities. Stoffel v. Schroeder, 62 Mo. 147; 
Stivers v. Horne, 62 Mo. 473; Mann vy. Best, 62 
Mo. 491; vide, also, Oliver vy. Piatt, 3 How. (U. 
$.) 383; May v. Le Claire, 11 Wall. 232; Springer 
v. Bartle, 46 Iowa, 688. Andin Ridgeway v. Hol- 
liday, 59 Mo. 444, a quit-claim deed from one 
whose title had been transferred by adverse pos- 
session, was held to pass no right as against the 
adverse occupant to whom such title had been so 
transferred, for the reason that such title by pos- 
session was not subject to the recording acts, and 
could not be recorded, and the grantee in the 
quit-claim deed took only what the giantor could 
lawfully convey. 

Ic has been repeatedly decided by this court 
that a grantee in a sheriff's deed, made in pursu- 
ance of a sale under execution, is a purchaser 
within the meaning of the recording act, and it is 
equally well settled that, by virtue of such con- 
veyance, he takes only such interest as the judg- 
ment debtor had. Draper v. Bryson, 26 Mo. 108; 
Dickson v. Desiri, 23 Mo. 166; Mann v. Best, 62 
Mo. 491. 

In other words, a grantee in a sheriff's deed ac- 
quires precisely the same rights which he would 
have acquired by a quit-claim deed from the judg- 
ment debtor, except in cases where the judgment 


debtor has made fraudulent conveyances before ° 





judgment, in which cases the purchaser at execu- 
tion sale acquires the additional right to set such 
conveyarce aside. 

Numerous decisions lay down the rule that a 
bona Jide purchaser of property, who has failed to 
record his deed until after a judgment has been 
recovered against his vendor, but who records it 
prior to sale under the judgment, can hold it 
against the person purchasing under the judg- 
ment. Davis v. Ownby, 14 Mo. 170; Valentine v. 
Havener, 20 Mo. 133; Stillwell v. McDonald, 39 
Mo. 282; Porter v. McDowell, 43 Mo. 93; Ried v. 
Ownsby, 44 Mo. 204; Black v. Long, 60 Mo. 181. 
These cases all proceed upon the theory that, un- 
less the conveyance of the judgment creditor be 
recorded before the sale under execution, the pur- 
chaser at such sale, if he have no actual notice of 
such conveyance, will acquire the title. We are 
of opinion that the principle established by the 
eases cited is applicable te the case at bar, and 
that a grantee for value in a quit-claim deed, with 
the exception above noted, acquires the same 
rights against an unrecorded deed, of which he 
has no actual notice, as a purchaser at execution 
sale. 

In the ease of Chapman v. Sims, 53 Miss. 154, 
this question is ably and learnedly discussed, and 
the same conclusion reached which is announced 
in this opinion. Similar rulings have been made 
in the States of Illinois and Iowa. 4 Scam- 
mon, 117; Pettingill v. Devin, 35 Iowa, 353. 
In the present case, however, it does not ap- 
pear that the plaintiff, who claims under the 
quit-claim deed from Hopkins, the common 
source of title, ever paid or became absolutely 
bound to pay anything for said deed. Hop- 
kins was indebted to him, and he agreed, asa 
consideration for the deed, to credit Hopkins on 
his indebtedness with the stipulated value of the 
land, when he got possession of the land. The 
plaintiff himself testified that he paid nothing 
when he took the deed, had paid nothing since; 
that he had never had possession of the land, and 
had never given Hopkins any credit on his in- 
debtedness on account of the land. Now, the 
plaintiff is not entitled to the protection of the 
recording act, unless he has parted with some- 
thing of value. This protection is only afforded 
to an innocent purchaser for value. Davis v. 
Ownby, 14 Mo. 176; McCammant v. Patterson, 39 
Mo. 110; Aubuchon vy. Binder, 44 Mo. 564. 

The judgment of the circuit court, which was 
for the defendant, must therefore be affirmed. 
The other judges concur. 


Nore.—To the same effect, see Pettingill v. 
Devin, 35 Iowa, 344; Graff v. Middleton, 43 Cal. 
341; Fash v. Blake, 38 Il. 363; Rowe v. Becketts, 
30 Ind. 154; Mansfield v. Dyer, S. J. C. Mass. 11 
Reporter, 671. 
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CORPORATION— PLEDGE—PERSONAL LI- 
ABILITY OF STOCKHOLDER. . 





SONOMA VALLEY BANK v. HILL. 





Supreme Court of California, November 23, 1881. 


Where the suit is by the pledgee of corporate prop- 
erty against a stockholder of the corporation, to en- 
force his individual liability for the corporate debt 
(1), such stockholder is regarded as a princip:] 
debtor, and not as a surety for the defendant corpora- 
tion; and (2) the possession of pledged property does 
not suspend the right of the pledgee to proceed per- 
sonally against the pledgor; consequently the fact that 
the pledged property of the corporation remains 
— of, will not operate as a bar to plaintiff’s 
action. 


Appeal from Twenty-Second District Court, 
Sonoma County. 

A. Thomas, for appellant; Johnson & Henley, for 
respondent. 

THORNTON, J., delivered the opinion of the 
court: 

This action was brought to recover of the de- 
fendant his ratable proportion of a debt of the 
corporation (the Sonoma Wine and Brandy Com- 
pany) in which he owned stock. 

It appears that on the trial there was evidence 
showing that the corporation had transferred to 
the plaintiff its personal property, including evi- 
dences of debt to secure its indebtedness to it, 
some of which gad nut been disposed of in any 
way. At the request of the plaintiff, the court 
directed the jury as follows: “It is no defense to 
this action that a portion of the property of the 
Sonoma Valley Wine and Brandy Company,which 
was given in pledge to the plaintiff, remains in 
the hands of the plaintiff undisposed of.’ After- 
wards, on a motion for a new trial, made on the 
minutes of the court,a new trial was ordered, 
‘‘on the ground and no other (so expressed in the 
statement made on which to bring the case to 
this court),’’ that the plaintiff could not recover 
against a stockholder of the corperation until it 
had disposed of or accounted for all the property 
given it in pledge as security by the corporation. 
The plaintiff appealed from the order granting a 
new trial. 

If this latter view taken by the court is correct, 
the new trial was properly granted. 

The action against the stockholders is provided 
for by section 322 of the Civil Code. Under a stat- 
ute of this State,not differing in any essential par- 
ticular from the section of the Code rbove referred 
to, so far as the question involved in the instruction 
quoted is concerned, it has been repeatedly held 
that the stockholders of a corporation are not, as 
regards the creditors of such corporation, sure- 
ties, but principal debtors. Mokelumne Hill, ete. 
v. Woodbury, 14 Cal. 265; Davidson v. Rankin, 
34 Id. 503; Young v. Rosenbaum, 39 Id. 654. 
Such, in our judgment, is the relation of a stock- 
holder under the Code to the creditors of a cor- 
poration who became such creditors while the 





stockholders held and owned shares. 
322. 

Now it is well settled that in the absence of a 
statute or stipulation to the contrary, the posses- 
sion of the pledged property does not sus- 
pend the right of the pledgee to proceed person- 
ally against the pledgor for his debt, without 
selling the pledge, for the reason that the security 
is only collateral. It has been repeatedly so held. 
See Bank of Rutland v. Woodruff, 24 Vt. 89; 
Robinson y. Hurley, 11 Iowa, 410; Butterworth 
v. Kennedy, 5 Bosw. 143; Elder v. Rouse, 15 
Wend. 218; Langdon v. Buel, 9 Id. 80, 83; Case 
v. Boughton, 11 Id. 106; Beckworth v. Sibley, 11 
Pick. 482; Townsend v. Newhall, 14 Id. 332; 
Whitaker v. Sumner, 20 Id. 399. . 

In the case above cited from the Vermont re- 
ports (Bank of Rutland v. Woodruff), the law is 
stated in the opinion of the court: ‘‘It is claimed, 
too. that if the plaintiffs held these bills as collat- 
eral security for the money merely, they should 
have offered to surrender them before suing for the 
money; that they can not pursue their remedy di- 
rectly for the money, and hold the bill at the 
same time. But it is a new doctrine that a cred- 
itor, holding collateral security for a debt, can 
not enforce his debt without surrendering his se- 
curities. He is entitled to hold them until he gets 
his pay; then they belong to the debtor.”” 34 Vt. 
93, 94. 

The rule on this subject is thus stated in Robin- 
son v. Hurley, above cited: ‘After the debt falls 
due the pledgee under the law has his election to 
pursue one of three courses: First, to proceed 
personally against the pledgor for his debt with- 
out selling the collateral security; or, second, to 
file a bill in chancery and have a judicial sale un- 
der a regular decree of foreclosure; or, third, to 
sell without judicial process, upon giving reason- 
able notice to the debtor to redeem.”’ In Smith 
v. Strait, 63 Me. 205, it was held that judgment 
recovered against the pledgor on the debt does 
not preclude the pledgee from continuing to hold 
the pledge. 

As a pledge is a security for the payment of the 
debt, the pledgee must have the right to retain it 
until the debt is paid. Such is the character of 
the security, and the decisions in the cases above 
referred to are in accordance therewith. See fur- 
ther on this subject, Comstock v. Smith, 23 Me. 
202; Whitwell v. Brigham, 19 Pick. 117; Buck v. 
Ingersoll, 11 Met. 226; Story on Bailments. sec. 
315; Redfield on Carriers, etc., sec. 666; 2 Kent’s 
Com. 582. 

It follows from this that, if the plaintiff herein 
had sued the corporation upon its indebtedness, 
such action could have been maintained, though 
the pledged property remained in the possession 
of the plaintiff. This being true of the corpora- 
tion, a fortiori is it true as to the defendant stock- 
holder in such corporation. We conclude, there- 
fore, that there was no error committed in giving 
the instruction above set forth, that it stated cor- 
rectly the law on the subject, and that the court 
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erred in granting a new trial on the ground stated 
above. 

But it is contended on behalf of the respondent 
here (defendant below) that the court erred on 
the trial in other particulars, and therefore that 
the new trial was properly granted, and the order 
granting it should stand. 

The defendant asked the court to give the fol- 
lowing instructions, which were refused and ex- 
ceptions were reserved: ‘‘First—If the jury be- 
lieve from the evidence that the transfer by the 
Sonoma Valley Wine and Brandy Company of its 
property to the Sonoma Valley Bank was a mort- 
gage, orsecurity, for the payment of the indebt- 
edness of the Sonoma Valley Wine and Brandy 
Company to the Sonoma falley Bank, then the 
plaintiff can not recover in this action.” ‘*Sec- 
ond—If the jury believe from the evidence that 
the transfer of its property by the Sonoma Valley 
Wine and Brandy Company to the Sonoma Val- 
ley Bank was an actual sale by the Sonoma Valley 
Wine and Brandy Company to the Sonoma Val- 
ley Bank in liquidation of the indebtedness of 
the company to the bank, then the plaintiff can 
not recover in this action.” 

As to the instructions first and second above 
quoted, it is only necessary to remark that the 
evidence introduced on the trial showed that the 
security given to the plaintiff by the corporation 
in this case was not in payment of the indebted- 
ness of the corporation to the plaintiff. It also 
shoved that the transfer made by the corporation 
to the plaintiff was not an actual sale made by 
such corporation to the plaintiff in liquidation of 
the indebtedness of the former to the latter. In 
our opinion the evidence proved that the property 
was transferred to the plaintiff asa pledge. The 
possession having been transferred to the pledgee‘ 
under section 2924 of the Civil Code, it is to be 
deemed a pledge. 

The court refused to give the following instruc- 
tion requested by defendant, to which he ex- 
cepted: ‘“Sixth—A pledge is a transfer of the 
pessession of personal property to secure the pay- 
ment of a cebt. 

“The pledgee of such personal property is not 
entitled to recover a judgment for the money se- 
cured by the pledge, until the first either surren- 
ders the property or makes a fair and reasonable 
endeavor to convert the same into money; there- 
fore, I charge you, that if you find that the plaint- 
iff received notes, accounts, and other personal 
property from the Sonoma Valley Wine and 
Brandy Company to secure the payment of 
the indebtedness of said company to the 
bank, and then you find that the bank has not 
returned said property to said company, nor used 
reasonable diligence in putting it into market or 
converting it into money, then you must find for 
the defendant.” 

What has been said above in regard to the first 
instruction quoted herein is applicable to the 
proposition involved in this request to charge. 
And further, there is no evidence that the plaintiff 








failed to use such diligence in putting the pledged 
property into market, or in converting it into 
money, as the law imposed uponit. In fact, the 
evidence fails to show that any more could 
have been collected on the notes than was 
collected by the plaintiff and applied to the 
discharge of the debt due it, or that the plaintiff 
did not use such diligence in making collections 
as required by law. If there had been any delay 
in selling the property or in making collections, 
it does not appear that the pledgor (the indebted 
corporation) has suffered any loss or damage in 
consequence. It follows from this that the de- 
fendant has not been damaged. There were other 
requests for directions to the jury, which we here 
insert: ‘‘Seventh—lIf you find that personal prop- 
erty was received in pledge by said bank from 
said company, then the burden of proof te show 
that said property was returned to said company, 
or that due diligence was employed by said bank 
in its disposition and sale, rests upon the plaintiff 
in this oase.’’ ‘*Ninth—Where there is a pledge 
or mortgage to secure such a debt as sued upon 
in this case, the pledged or mortgaged property 
must be exhausted before a suit can be maintained 
on the note.”’ 

As to these we only consider it necessary to say 
that what has been said above shows that the re- 
fusal to grant these requests was not error. 

The obligation of the pledgee to account for 
the property delivered in pledge before the pay- 
ment of the debt by the pledgor does not arise 
under the evidence. If it had been shown that 
any damage had resulted to the pledgor by the 
default or neglect of the pledgee, the amount of 
such damage might have been deducted from the 
plaintiff's debt; but, as above stated, no such 
damage appears to have been sustained. 

In our judgment the court erred in granting a 
new trial on the ground on which it was ordered, 
and the order is therefore reversed. 

We concur: SHARPSTEIN, J;. MYRICK, J. 





NEGOTIABLE PAPER—STIPULATION FOR 
EXPENSES OF COLLECTION. 





MORGAN v. EDWARDS. 





Supreme Court of Wisconsin, December 13, 1881. 


An instrument inthe form of a promissory note, 
but which contains a stipulation for the payment of 
**collection expenses,’’ lucks the element of negotia- 
bility, because of its uncertainty as to amount. 


Appeal from the Circuit Court of Dunn County. 

S. W. McCasiin for appellant; Mainwaring and 
Shafer for respondents. 

The action is founded upon the following in- 
strument: 

**$96.85. Menominee, Wis., March 15,1880. On 
the first day of September, 1880, the subscriber, 
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whose post-office address is Menominee, County 
of Dunn and State of Wisconsin, promise to pay 
E. M. Birdsall & Company, or order, ninety-six 
and 85-100 doliars, for value received, with inter- 
est at 10 per cent. per annum, if paid when due; 
if not so paid, then the interest shall be ten per 
cent. per annum, from date. We also agree to 
pay all expenses, including attorney’s fees, in- 
curred in collecting, without any relief from 
valuation or appraisement laws. Payable at the 
Shute & Quilling bank in Menominee, Wis. The 
express conditions of the sale and purchase of the 
engine, separator and horse-power, for which the 
note is given, are such that the title, ownership or 


possession does not pass from the said E. M. Bird-- 


sall & Co. until this note, with interest, is paid in 
full; and the said E. M. Birdsall & Co. have full 
power to declare this note due, and take posses- 
sion of said separator and horse-power at any 
time they may deem this note insecure, even be- 
fore the maturity of the sam2. Edwards & Son.”» 
The instrument is indorsed, **E. M. Birdsall & 
Co.” 

The complaint counts upon the instrument as a 
negotiable promissory note. It alleges the part- 
nership of the makers under the firm name of Ed- 
wards & Son, the indorsement of the instrument 
by the payees to the plaintiff before maturity, the 
ownership thereof by plaintiff, non-payment by 
the defendants, and due demand, protest !aud no- 
tice. 

The defendants, by their answer, deny the ne- 
gotiability of the instrument, and allege that it 
was obtained from them by the fraudulent repre- 
sentations of the payees, and was given without 
consideration. 

The action was tried solely upon the following 
stipulation: ‘‘It is stipulated by and between the 
said parties by their respective attorneys, that the 
said action shall be tried by the court without a 
jury, and that the only question to be tried is 
whether the said instrument on which the plaintiff 
claims, is a strictly negotiable promissory note. 
If the said instrument is in law a_ negotiable 
promissory note, such as will pass by indorsement 
before due, relieved in the hands of the indorsee 
of any and all equities existing against it in favor 
of the maker and against the payee, then judg- 
ment may and shall be entered for the plaintiff 
for the full amount of said instrument and costs. 
But if said instrument is not in law a negotiable 
promissory note, such as will pass before due, re- 
lieved in the hands of the indorsee of any and all 
equities existing against it in favor of the maker 
and against the payee thereof, then judgment may 
and shall be rendered in favor of the defendants 
for costs. 

The circuit court held that the instrument is not 
a negotiable promissory note, and gave judgment 
for the defendants pursuant to the stipulation. 

The plaintiff has appealed. 

Lyon, J., delivered the opinion of the court: 

The only question to be determined on this ap- 
peal is whether the instrument ‘in suit is a prom- 





; now be considered. 


issory note. If a note, it is negotiable as a matter 
of course, because by its terms it is payable to 
the payees named therein, or order. 

Mr. Byles, in his treatise on Bills and Notes, de- 
tines a promissory note as being ‘‘an absolute 
promise in writing, signed, but not sealed, to pay 
aspecified sum at atime therein limited, or on 
demand, or at sight, to a person therein named or 
designated, or to his order, or to the bearer.’’ 
Page 11, Judge Story, in his Commentaries on the 
law of Promissory Notes, says: ‘‘ A promissory 
note may be defined to be a written engagement 
by one person to pay another person therein 
named, absolutely and unconditionally, a certain 
sum of money at a time specified therein.”’ p. 2. 

It is claimed that the instrument in suit is not a 
promissory note, because: 1. The stipulation to 
pay expenses of collection makes the amount un- 
certain which the defendants promise to pay. 2. 
The right given the payees to declare the money 
due at any time they may deem themselves inse- 
cure, also readered the time uncertain when the 
money should become payable. 3. By the terms 
of the instrument the title to, and the ownership 
and right to, the possession of the machine for 
which it was given, remained in the payees, and 
hence the instrument shows on its face that there 
was no consideration for it. 

These propositions were very ably argued by 
the learned counsel for the respective parties, and 
they referred us to numerous adjudications bear- 
ing upon them. The learning and research of 
counsel have greatly aided us in our deliberations 
upon the case. 

On the first two of the above propositions there 
is much conflict inthe cases. Many courts, whose 
decisions command the highest respect, have held 
that stipulations like those under consideration, 
in an instrument which would otherwise be a ne- 
gotiable promissory note, destroy its character as 
such, while many other courts of equal authority 
have held the contrary doctrine. The cases on 
the subject are too numerous to be here cited, but 
references to many of them will be found in the 
briefs of the respective counsel. 

It may be remarked, preliminarily, that the 
statute «Rev. Stat. 405, sec. 1675) is merely a re- 
enactment of the substance of the statute 3 and 
4, Ann. Ch. 9, which was passed for the purpose 
of establishing the negotiability of promissory 
notes, that quality having been denied to them by 
Lord Holt in Clark vy. Martin, 2 Ld. Raym. 757. 
See Smith's Mercantile Law, 199. Neither the 
statute of Ann. nor our statute, attempts to define 
a promissory note or to state its essential quali- 
ties. To ascertain these we must, refer to the 
principles of mercantile law, as laid down in ap- 
proved treatises, and in those adjudged cases 
which are regarded as authoritative. 

The first specific ground upen which the nego- 
tiability of the instrument in suit is denied, will 
The instrument contains this 
clause: ‘*‘We also agree to pay all expenses, in- 

luding attorney’s fees, incurred in collecting,” 
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meaning, of course, in collecting the money 
which the defendants therein promised to pay E. 
M. Birdsall & Co., or order. The sum to be so 
paid is uncertain in amount, and dependent upon 
the contingency that expenses in that behalf are 
incurred. The promise to pay such expenses (if 
any are incurred), is a part of the instrument,and 
ean not be separated from the preceding promise 
therein to pay a specified sum and interest. The 
payment of the certain and the uncertain amounts 
added together, is, so to speak, the aggregate 
promise in theinstrument. It would seem, there- 
fore, on principle, that there is an element of un- 
certainty in the instrument in respect to the sum 
of money for which it was given. If se, it con- 
tains no promise to pay a certain or specified sum, 
and hence, under all, or nearly ail, of the author- 
ities, is not a promissory note. 

A large number of cases have been cited which 
hold that if the amount payable at the maturity 





of the paper is fixed and vertain—the instrument | 


containing the other essentials of u note—it is 
still a note, although it contains a further promise 
to pay an uncertain sum for expenses or costs of 


collection if not paid at maturity, or if suit be | 


brought upon it. 
these cases, and in all thus examined we find ex- 
press stipulations that such expenses or costs are 


We have examined many of | 


only payable provided default be made in the | 


payment of the note at maturity, or unless suit | 


be brought upon it, whichimplies adefault. But, 
as already intimated, there are many adjudica- 
tions holding that an instrument containing such 
a stipulation, notwithstanding the amount due at 
maturity 1s fixed and certain, is not a promissory 
note. 


The cases in thiscourt which are claimed to | 


have any bearing on the qnestion at issue between 
the courts, are: Leggett v. Jones, 10 Wis. 34; 
Blake vy. Coleman, 22 Wis. 415, and Kirk v. Ins. 
Co., 39 Wis. 138. If there are any other cases 
decided by this court, affecting the question, we 
have failed to recall them. 

ty In Leggett v. Jones, the opinion was expressed, 
confessedly upon a slight examination, that an 
instrument in the form of a promissory note, for 
the payment of a certain sum of money, ‘‘with 
exchange on New York,’’ was, in fact, a promis- 
sory note. 
whether the instrument was a note under the law 


| 


The question in that case was not | 


merchant, but whether it was a contract for the | 


payment of money only under the code. The 
question was answered in the aflirmative, and 
that is the whole basis of the judgment. The 
ease can not justly be regarded as authority for 
the proposition that an instrument containing 
such a stipulation can be a promissory uote, al- 
though it has been so referred to in some of the 
elementary books. 

But had this court so decided, it is believed that 
the judgment may be upheld on substantial 
grounds, without violating the rule which re- 
quires certainty in a promissory note as to the 
amount payable. 





A note is payable in lawful money of the United 
States which is at par in every portion of the 
country. If anote is made payabie in Milwaukee 
with exchange on New York, it requires precisely 
the same sumof money to pay it as would be 
required had it been made payable in New 
York. The exchange is the cost of drawing a 
bill and transmitting the money to New York to 
meetit. In Leggett v. James, the note was pay- 
able at the Dodge County Bank with exchange on 
New York. Had the aote been made payable in 
New York, no one would claim that there was any 
uncertainty in the amount, although the maker 
would necessarily have been subjected to the ex- 
pense, uncertain in amount, of providing funds 
there to meet it. It is precisely that expense 
which constitutes and governs the cost of ex- 
change. Hence, the same sum of money which 
would have been required to pay the note in New 


“York, would have paid it at the Dodge County 


Bauk including the exchange, according to its 
terms. In speaking of the cost of exchange, we 
refer only to transactions in money. Nominally 
the cost of exchange may include the discount on 
the ordinary currency of the place where the bill 
is drawn, at the place of payment, and such dis- 
count may greatly fluctuate. Buta note payable 
with exchange is not affected by those facts, for 
it can not be payable in anything but money (un- 
less by virtue of some special statutory provision) 
and still be a note. There can be no discount on 
money to affect the cost of inland exchange. 
Hence, lt may well be said, that the uncertainty 
in the amount due on a note which stipulates for 
the payment of exchange between two points, is 
rather apparent than real and substantial. 

Blake v. Coleman merely decides that an un- 
signed memorandum on the back of a note, qual- 
ifying the time of payment, and which was 
placed there before the note was signed, became 
a part of the contract, and binding upon the 
payee. 

In Kirk v. The Douge Co. Mut. Ins. Co., the in- 
strument before the court was in the form of a 
negotiable promissory note made by the plaintiff 
to the defendant. It was therein stated that the 
same was given for premium for an insurance 
policy of a specified number. ‘The note also cen- 
tained the conditions that if not paid at maturity, 
the whole premium on the pelicy should be con- 
sidered earned, and the policy should be null and 
void while she note remained unpaid. The con- 
trolling question was whether the instrument was 
a promissory note, and the court held that it was. 

Manifestly there was no uncertaiuty in the sum 
required to pay the note at maturity, or at any 
time after maturity. True, it provided that the 
penalty for default should be that certain other 
obligations should become due, presumably be- 
fore the time of payment specified therein; but 
that provision did not make such obligations a 
part of the note then uader consideration, or in- 
crease the amount of money required to pay and 
discharge such note. The note called for forty 
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dollars with interest, and there was no stipulation 
under which the maker could be required, under 
any circumstances, to pay more than forty dollars 
and the acerued interest, to discharge the note. 

Obviously, none of these cases commit this 
court to either line of conflicting decisions before 
mentioned. We are thus free to choose between 
them when a case arises requiring a choice. This 
case does not require us to determine whether an 
instrument providing for the payment of an un- 
¢ertain sum for cxpenses of collection or of a suit, 
in case of default, can or can not be a promissory 
note. The stipulation to pay such expenses _con- 
tained in the instrument in suit is not made con- 
tingent upon default of payment at maturity. If 
the money had been paid at the specified place on 
the day it was due, the defendants were liable un- 
der their agreement to pay the holder’s necessary 
expenses of receiving it. 
for the plaintiff, it might lawfully charge a fee for 
so doing,'as the holder might have sent some other 
agent to the bank to receive the money, and such 
agent would have been entitled to compensation 
for his services. In either case, the charges would 
be expenses incurred in collecting the money, and 
such expenses the defendants agreed to pay by 
the terms of the instrument. Because of this, and 
because the amount thereof is uncertain, the in- 
scrument is not a promissory note, and therefore 
not negotiable. 

As the foregoing views are decisive of the case 
—necessarily resulting in an affirmance of the 
judgment, it is thought advisable not to deter- 
mine the other propositions so ably argued by 
counsel. 

Judgment affirmed. 








WEEKLY DIGEST OF RECENT CASES. 


AGENCY — LIABILITY IN TORT OF PRINCIPAL FOR 

AGENT’S FRAUD. 

An innocent vendor can not be sued in tort for the 
fraud of his agent in effecting a sale. In sucha 
case the vendee may rescind the contract and re- 
claim the money paid, and if not repaid may sue 
the vendor in assumpsit for it, or he may sue the 
agent for the deceit. Kennedy v. McKay, S.C. 
N.J., June Term, 1881 (43 N. J. L. 288). 


ATTACHMENT— PSRSONAL SERVICE OF PROCESS, 
An attachment will be set aside in the absence of 
any proper endeavor to make personal service 
upon the respondent. Provost v. Pidgeon,U. 8S. 
D.C., 8. D. N. Y., Sept. 28, 1881. 


ATTACHMENT — VACATING—DaMaGes RECOVERA- 

BLB. 

Where an attachment against property is vacated, 
the tax«ble costs and all reasonable counsel fees 
on a motion necessary to get rid of the attachment 
may be recovered upon the undertaking filed upon 
obtaining the attachment. If the attaching cred- 
itor pays such taxable costs, the amount so paid 
reduces, pro tanto, the liability assumed by the 
undertaking, and must_be allowed inthe aciton 


If the bank received it 


brought thereon. 
C., Dec., 1 


ATTORNEY AND CLIENT—LIABILITY FOR DEFAULT 

OF PARTNER. 

In a sale of real estate to be made with the appro- 
bation of the judge, the solicitor of the plaintiff, 
who had the conduct of the sale, received the de- 
posit from the auctioneer. The deposit was not 
paid into court as ordered, but was misappropri- 
ated by one of the firm of solicitors, who ab- 
sconded. Held, that it was the duty of the so- 
licitors to receive the deposit from the auctioneer 
and pay it into court, and that therefore the re- 
maining partners, and not the auctioneer, must 
make good the loss. Biggs v. Bree, Eng. High 
Ct., Ch. Div., Nov. 26, 1881. 


ATTORNEY AND CLIENT—PURCHASE BY ATTORNEY 

OF SUBJECT-MATTER OF LITIGATION. 

Equity will not uphold a purchase of the subjeet- 
matter of the suit by the attorney from his client, 
when it'‘appears that, while negotiating for the 
property, he was at the same time advising his 
client upon the outcome of the litigation,even upou 
a showing of good faith. The attorney is bound to 
act as he would, were the transaction with a 
stranger. Rogers v. R. E. Lee Mining Co., U. 
8. C. C., D. Col., Dec. 5, 1881. 


ATTORNEY AND CLIENT — SUMMARY PROCERDINGS 

AGAINST ATTORNEY. 

In order to give the right of proceeding summarily 
against an attorney, it is essential that he was in- 
trusted in the transaction by reason of his profes- 
sional character, and that he was acting as an at- 
torney in respect tothe particular matter which is 
the ground for the application. Jnre Husson, 
8. C.N. Y. 


BOND—INNOCENT ALTERATION. 

In an action upon a bond it appeared that between 
its execution and the commencement of the ac- 
tion the bond had been twice innecently altered, 
but when introduced in evidence had been re- 
stored to the condition it was in when executed, 
so faras it could without obliterating the evidence 
which it bore on its face of having been twice al- 
tered; and it not appearing that the alterations 
were made with afraudulent design, or that de- 
fendants were injured thereby: Held, the altera- 
tions so made did not render the bond void as to 
the obligor. Rogers v. Shaw, 8.C. Cal. Nov. 
29, 1881. 


# BROKER’S COMMISSION—EFFECTING LOAN. 

Where a person desiring a loan makes an applicatien 
in writing, upon whichis au indorsement author- 
izing a single broker to procure the loan, and the 
broker leaves copies of such application with a 
number of persons, one of whom, induced by 
such application, without the broker’s knowledge 
lends the money, the broker is entitled to his com- 
missions. Derrickson v. Quimby, 8. C.N. d., 
June Term, 1881; (43 N. J. L. 378.) 


CHATTEL MORTGAGE. |, 

See Insolvency. 

CONSTITUTIONAL Law—A STATE CAN NOT BE SUBD 

IN HER Own CouRTS. 

In the absence of a statute authorizing it, a State 
can not be sued in her own courts. Parties will 
not be allowed to evade this inhibition by ignoring 
the State in their suits, and proceeding directly 
against the public officer having the custody of 
the moneys sought to be reached. Tate. Sal- 


Baere v. Armstrong, N. Y. S. 





mon, Ky. Ct. App., Noy. 8, 1881. 
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CONSTITUTIONAL Law — ‘‘SPEEDY AND PUBLIC 

TRIAL.”’ 

Sec. 10, art. 1, Constitution, providing that in crim- 
inal prosecutions, and cases involving life or lib- 
erty, the accused shall be entitled to a speedy and 
public trial by an impartial jury, does not apply 
to an inquest of lunacy before commissioners un- 
der the statute. Black Hawk County v. Springer, 
S. C. Iowa, Dec. 14, 1881. 

CONTEMPT — JURISDICTION OF A JUSTICE OF THE 

PEACE. 

A justice of the peace engaged in the trial of a civil 
cause has no power to commit to prison as a pun- 
ishment fora contempt commi.ted in open court. 
Fhinehart v. Lance,S. C. N. J., June ‘erm, 1881; 
(43 N. J. L. 811.) 


CONTRACT—MARRIED WOMAN’S NOTE—DURESS. 

A threat of suicide by the husband to induce his 
wife to sign a note will not amount to duress. 
Remington v. Wright, N. J. Ct. Errors and Ap- 
peals, June Term, 1881; (43 N. J. L. 451.) 

CRIMINAL Law — EVIDENCE OF ACCOMPLICE — 

CORROBORATION. 

Tosustain an evidence of conviction upon the evi- 
dence of an accomplice, it is not essential that the 
evidence ofsuch accomplice be correborated as to 
every material fact to which he testifies; but if the 
jury are satisfied he speaks the truth as to some 
material part of his testimony, in which they see 
him cenfirmed by unimpeachable evidence, there 
may be ground for their believing he also speaks 
the truth in other parts, where heis uncorrebora- 
ted. Evidence of accomplice in this case, held 
sufficiently corroborative to support a conviction. 
State v. Allen, 8. C. lowa, Dee. 14, 1881. 


EVIDENCE—MARRIED WOMAN’S NOTE. 

Proof of a parol contemporaneous promise on the 
part of the payees of a promissery note that the 
wife should not be called on to pay the note is not 
admissible in evidence. Remington v. Wright,N. 
J. Ct. of Errors and Appeals (43 N. J. L. 451.) 


FRAUDULENT CONVEYANCE — SUBROGATION TO 

CREDITOR’S RIGHTS. 

At the time of its dissolution a pagtnership was 
largely indebted, and the outgoing partner, being 
ignorant of the amount of partnership liabilities, 
with no individual indebtedness, and without act- 
ual intent to defraud any creditor, made a volun- 
tary conveyance of his individual real estate. Sub- 
sequently the partnership was reformed, new 
debts contracted in the purchase of additional 
stock, and the old indebtedness liquidated: Held, 
that a creditor who had sold the firm goods, the pro- 
ceeds of which went to help pay the debts of the 
firm existing at the time of the voluntary convey- 
ance, became subrogated to the rights of the orig- 
inal creditors as to such conveyanoe, and could 
maintain an action to vacate the same. Barhydt 
v. Perry, 8. C. lowa, Dec. 15, 1881. 


INSOLVENCY—ASSIGNMENT. 

An equity of redemption in personal property mort- 
gaged under a chattel-mortgage, will pass to an 
»ssignee for the benefit of creditors. Gimble v. 
Ferguson, 8.C. Iowa, Dee. 14, 1881. 


INSURANCE—FIRE PQLICY—REMOVAL OF GOODS. 
A policy of insurance aguinst fire was issued on ar- 
ticles of furniture described as ‘‘all contained in 
house Nd. —, MeMillen street, Providence, R. 
I.’’ The insured, without the knowledge of the 
insurer, removed these articles to a house inan- 
other street, where they were consumed. Held, 
that the insured could recover on the policy. Lyons 





v. Providence Washington Ins. Co., 8. C. R. I. 
March, 1881. 
MARRIED WOMAN— ACCEPTANCE OF BILL OF EX- 

CHANGE. 

Where a billof exchange is drawn upon a married 
woman for the purpose of paying a debt due by a 
third person to the drawer,her acceptance is void. 
Cooley v. Barcroft, 8. C. N. J., June Term, 1881; 
(43 N. J. L. 363). 


MARRIED WOMAN—ESTOPPEL. 

A married woman, on joining with her husband in the 
conveyance of his property, is not estopped by 
the covenant therein contained from asserting an 
after-acquired title, unless it is expressly stated 
that she is bound by such covenants. Thompson 
v. Merrill, 8. C. lowa, Dec. 14, 1881. 

MARRIED WOMAN—PERSONAL INJURY—ELEMENTS 

OF DAMAGES. 

In an action by a married woman for a personal in- 
jury, it was held, error for the court to authorize 
the jury to allow her for the loss of time she 
would sustain, without reference to whether or 
not she was prosecuting a separate business. 
Thomas v. Brooklyn, S. C. lowa, Dee. 16, 1881. 


MaRRIED WOMAN—SEPARATE ESTATE. 

A married woman may join her husband ina valid 
deed, encumbering her separate estate to secure 
the debt of athird person, without consideration 
accruing to her. Halil v. Dotson, 8S. C. Tex., Dee. 
20, 1881. 


MARRIED WOMAN—SERVICE OF PROCESS. 

When the respondent is a married woman, having 
no place of business or of customary resort other 
than her home, which there is no reason to sup- 
pose she has left, an omission to seek her there, 
or at her usurl or last known place of residence, 
must be held a failure of any proper endeavor tu 
make personal service. Provost v. Pidgeon, U.S. 
D. C., 8. D. N. Y., Sept. 23, 1881. 

MARRIED WOMAN. 

See Contract; Evidence. 

NEGLIGENCE — CONTRIBUTORY NEGLIGENCE—EN- 

TERING A SEWER WITH A LIGHT. 

The plaintiff, a city engineer, entered a sewer with 
alight. Anexplosion followed in consequence of 
the presence of gas, which had escaped from a 
broken main of the defendant company, in con- 
sequence of which he was seriously injured: Held, 
that the company was responsible for the natu- 
ral consequences of its neglect, however improb- 
able they may appear to its officers, or impossible 
of anticipation. Held, further, that if the plaint- 
iff knew that the gas was escaping, and that it 
was probable that it would find its way into the 
sewel in sufficient quantities to produce an explo- 
sion, it was contributory negligence for him to 
enter the sewer with a light, and he should not be 
permitted to recover. Robinson v. Oil City Gas 
Co., 8. U. Pa., Nov. 7, 1881. 

NEGLIGENCE—MASTER AND SERVANT. 

The introduction by the employer of new and unu- 
sual appliances involving unanticipated danger to 
the employee, without giving notice to such em- 
ployee of the character of the new appliances 
is negligence. O’ Neil v. St. Louis, etc. R. Co., 
U.S.C. C., E. D. Mo., Nov. 2, 1881. 

NEGLIGENCE—RAILWAY FIR&S—EVIDENCE — CON- 

DITION OF SPARK ARRESTER. 

In an action for damages for injuries to property by 
fire, caused by sparks from the defendant’s loco- 
motive engine, evidence having been admitted o 
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behalf of defendant, that the spark arrester was 
examined at the enl of the return trip and was 
found to be in good condition, it was held, that 
evidence that property had been set on fire in the 
same neighborhood upon this return trip, was ad- 
missible. Loring v. Worcester, etc. R. Co., 8. J. 
C. Mass., Oct. 1881. 


NEGOTIABLE PAPER—AGREEMENT BETWEEN Ma- 

KER AND ACCOMMODATION INDORSER. 

An accommodation indorser can not set up, in a 
suit against him by his indorsee, that there was 
an agreement between them at the time of put- 
ting their names on the paper that such indorse- 
ment should constitute a joint,and not a successive, 
liability. The case of Johuson y. Martinus is to be 
considered as overruled. Jcehnson v. Ramsey, 8. 
C.N.J., June Term, 1881. (43 N. J. L, 279). 

NEGOTIABLE PAPER—ALTERATION. 

The writing by the payee of the word ‘‘collector,’’ 
after his own name in the body of the note, is such 
an alteration as will render the note inadmissible 
in evidence as an altered instrument. York v. 
Janes, 8. C. N.J., June Term, 1881. (48 N. J. L. 
332. 

NEGOTIABLE PAPER— EFFECT OF ALTERATION. 

Where one of the signers of a promissory note adds 
to his signature the word surety, and the others 
do not, the presumption is that the note was given 
for value by the other makers, and that they are 
the principal debtors. And the erasure of the 
word surety was a material alteration of the in- 
strument and avoided the note. Rogers v. Tapp, 
8. C. Tex., Comrs. of Appeal, Dec. 5, 1x81. 


PRACTICE—SERVICE OF PROCESS. 

When it is clear from undisputed facts that Cem 
the want of any proper effort to make personal 
service, the process has been used in an unau- 
thorized manner, such misuse will be corrected 
on motion. Provost v. Pidgeon, U.S. D.C., 8. 
D.N. Y., Sept. 23, 1881. 

Quo WARRANTO—WHEN ISSUED AT INSTANCE OF 

PRIVATE RELATOR. 

The mayor of a city is a public officer, and a quo 
warranto will not issue against him at the instance 
of a discharged policeman. The issue of such a 
writ, at the instance of a private relator, is con- 
fined to cases in which individual rights are 
touched. Commonwealth v. McCarter, 8. C. Pa., 
Nov. 7, 1881. 

SEDUCTION—BREACH OF PROMISE — MEASURE OF 

DAMAGES. 

Action for breach of promise of marriage. Seduc- 
tion of plaintiff by defendant alleged in aggrava- 
tion of damages. Held, that the plaintiff, if 
otherwise entitled to recover, may be allowed a 
fair, liberal compensation for loss of virtue and 
reputation, and for mental suffering and -cnse of 
disgrace, resulting from the seduction; but that 
all other elements of damages resulting from the 
seduction—as a loss of time and expenses of sick- 
ness caused by a miscarriage—must be excluded. 
Giese v. Schultz, 8. C. Wis. 


SURETY, 
See Married Woman. 








QUERIES AND ANSWERS. 





[*,* The attention of subscribers is directed to thts a gan 


ment,as a means of mutual benefit. Answers to queries wit 
be thankfully received, and due credit given whenever reques- 
ed. To savetrouble for the reader each query will be re 
peated whenever an answer to it is printed. The querie 
must be brief; long statements of facts of Fs gaye case 
must, for want of space, be invariably rej y 
ommunications are not requested. | 





QUERIES. 

2. A conveys land to a duly organized corporation, 
having authority to buy, hold and convey real estate 
under the laws of Messachusetts. The conveyance is 
by warranty with the usual covenants. The corpora- 
tion decides to settle up its affairs, and is duly dis- 
solved by legislative enactment. By a mistake in set- 
tling up its affairs the land purchased from A is never 
sold or conveyed. The land in question has become 
valuable, and the question is: ‘Who has the title to 
it?’?’ Does it belong to the original grantor A, the in- 
dividual members composing the dissolved corpora- 
tion, or to the Commonwealth? To whomsoever it 
belongs, how can the claimait secure a legal title? 

Boston, Mass. G., C. & A, 





6. A K filed her biil against her husband, BK, for 
divorce and alimony, alleging extreme cruelty. Proofs 
were taken showing the crnelty alleged, and that de- 
fendant was worth about $20,000 above his indebted- 
ness. The court granted complainant a decree dis- 
solving the marriage forever,the complainant’s solicit- 
or agreeing with defendant’s solicitor that alimony be 
fixed at $400, payable in two installments, and was so 
decreed. Prior to decree she expressly told her so- 
licitor not to consent to take even $500, when asked if 
she would accept $500 for her alimony. Complainant 
resided in the country, about twelve miles from tho 
county seat, where her suit was being prosecuted; 
and after decree she asked her solicitor several times 
if her suit had been decided, and was told each time 
that it had not, until fully fifty days after decree she 
was in the city andin the office of her solicitor asking 
about the suit,and was again told the same—‘ ‘not de- 
cided,’’ when defendant came into her solicitor’s office 
and offered to pay the last installment of alimony 
when her solicitor pretended to know nothing about 
what defendant could mean, but finally admitted that 
decree had been entered nearly two months prior 
thereto, and the court had allowed her $400. She has 
not accepted it. By our statute and the decisions of 
this State she would be entitled to at least one-third of 
defendant’s property, whether as dower or alimony. 
Now, has she a remedy, and if she has, what? And 
by her solicitor agreeing that the alimony be fixed at 
$400, does it bind her, or is the conduct of the solic- 
itor afraudupon her? Cite authorities. 

Grand Rapids, Mich. : A. 





QUERIES ANSWERED. 

Query 54. [ 13 Gent. L. J. 898.) A was indicted for 
the murder of his wife by poisoning. On the trial 
the prosecuting attorney ofiered evidence tending to 
prove that long prior to the poisoning the de- 
fendant had made an attempt on the life of his 
wife with an ax, striking her a blow on the head 
which he claimed to have been accidental, which 
blow inflicted an ugly wound,and which had been 
seen by several of the witnesses. In rebuttal of this 
proof, the defendant offered to prove thdt at the time 
tae wound was on his wife’s head, she had stated to 
several of the neighbors that it had been caused bya 
fall, ia which she had struck her head on a stone. The 
proof was admitted by the circuit judge. In another 





XUM 


it 


mene eeXt Ke rBPe re wae rears oe 


SS a a eh LLCUelCU rl Lh 














THE CENTRAL LAW JOURNAL. 39 








ease a young man was indicted for shooting his father. 
The facts were that the father was sitting in the kiteh- 
en one morning eating his breakfast, when a gun, 
which the young man had at a window, went off and 
killed the father. On the trial, a witness testified that 
there was a peculiar hole through the weather-board- 
ing of the kitchen, and that the young man one day, 
long before ,the killing, had told her that jhe cut the 
hele for the purpose of shooting his father through it. 
To rebut this, the defendant offered to prove by one of 
the neighbors that, some weeks before the father was 
killed. he and a neighbor were standing in the yard, 
and that the neighbor had discovered the peculiar 
hole in the weather-boarding and asked what it was 
made for, when the decedent answered that he had 
had it cut out for the purpose of putting some small 
timbers or frames through, that he could not well get 
in the house in any other way. The evidence was ad- 
mitted by the circuit judge. In both these cases the 
defendants were acquitted, and the question as to the 
admissibility of this class of evidence never went to 
the Supreme Court. I wish to inquire, through your 
department of ‘‘Queries and Answers,’’ if there is 
any adjudicated case, in an appellate court, holding 
such questions to be proper. X. Y. Z. 

Crawfor¢sville, Ind. 

Answer. In Illinois, even dying declarations of the 
injured person are not received in evidence to exoner- 
ate the accused. Adams v. People, 47 Ill. 376; Meek 
v. People, 100 [ll. 242 (Reporter’s advance sheets). 
Bishop on Cr. L., see. 1207, lays down the contrary 
doctrine, and cites in support: Rex v. Scaife, 2 Lew. 
150; People v. Knapp, 26 Mich. 112; Moore v. 
State, 12 Ala. 764. In an early English case it was 
said. ‘*The dying declarations of the deceaaed person 
in favor of a prisoner charged with his death seems to 
be admissible for him, as they would be against him if 
unfavorable.’’? Rex v.; Scaife, 1 Moo. & R. 851. In 
People v. Knapp, 26 Mieh. 113, dying declarations 
extending to the whole circumstances were held ad- 
missible in behalf of the accused. In the cases put 
by X Y Z, the declarations were neither dying state- 
ments, nor were they a part of the res gestw. Prob- 
ably no authority ean be found holding such state- 
ments admissible. People v. McLaughlin, 44 Cal. 
435; 12 Allen (Mass.) 585; 88 Pa. St. 291: 14 N. H. 101. 
. Sherburne, N. Y. D. L. A. 





Query 68. [13 Cent. L. J. 498.] A buys personal 
property of B for $200, paying $100 iw cash, and 
giving a sixty-days note for the amount of the 
balance. Delivery is made to him at the time of 
sale. He then gives a chattel mortgage on the 
goods to C, which is duly filed inthe town where 
A has the property in possession. A borrows heavily, 
and thenruns away. The mortgagee takes posses- 
sion by virtue of the power given him inthe mort- 
gage, and creditors get out attachments against the 
property, and levy is made. The mortgagee and con- 
stable who makes the levy leave the property with D. 
B then brings an action of replevin, and makes D the 
defendant, giving a bondto himonly. Can B recover 
the whole. or any part of the property, on a plea that 
the sale was conditional—title to remain in him until 
fully paid for? How much credit should be given to 
the plea of a conditional sale under such jcircum- 
stances? Would an innocent purchaser be protected 
against the claim of B? Give authorities. 

Peekskill, N. Y. E.B. T. 

Answer. B can recover the whole of the property if 
the sale was conditional, title to remain in, him until 
purchase-money is fully paid. A had_no title to the 
property but a mere right of possession,and no power 





to sell or mortgage it; and his vendee or mortgagee, 
although a hona fide purchaser or mortgagee, ac- 
quired no better title than his veador’s. Dunbar v. 
Rawles, 28 Ind. 225. Sois his title good against the 
attaching creditors of A. Hanway v. Wallace, 18 Ind. 
377. See also the later case of Hodson v. Warner, 60 
Ind. 214. W. H. B. 
Lawrenceburgh, Ind. 
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THE PLEA OF INSANITY. 

Madmen—or their imitators—seem likely to 
give the world more trouble than they ever did. 
The trial now in progress at Washington, and the 
controversy which took place just before Lefroy’s 
execution, are foretastes of a discussion which is 
pretty sure to recur whenever any crime a little 
out of the common order is committed. The fact 
is that opinion has got decidedly astray as to in- 
sanity. People have cast away the old notions 
without getting any safe or certain substitute for 
them. Was there ever a more striking scene of 
confusion than that which is repeated day after 
day at Washington? The witnesses are at sixes 
and sevens. Each expert feels bound to start a 
separate theory. One doctor,who thought Guiteau 
insane, threw a vivid light on the value of his 
testimony by adding that one of every five per- 
sons in business might be considered as on the 
border-line of insanity. Others were certain of 
the prisoner’s insanity because he has talked so 
much about being inspired. Some of the experts 
are most influenced by the shape of his head; 
others by the strangeness of his utterances. The 
poor jurymen are to be pitied if they try to sift 
out the few grains of wheat in this prodigious 
heap of chaff. Unfortunately, they are not likely 
to be better off if they shut their ears to the ‘‘mad 
doctors” and try to follow the legal test of iasan- 
ity. That has, no doubt, the merits of definite- 
ness. It may be arbitrary; itis at least clear. 
Whether a man knew that he was doing wrong or 
not, is a test which the dullest juryman can un- 
derstand andapply. But great authorities quote 
Pinel, and say that this is a criterion worthy of 
the darkest ages, and that if it were put in prac- 
tice, humanity would, be shocked at the conse- 
quences. Only a few lunatics are wholly desti- 
tute of right and wrong. Maniacs who kill their 
children or their wives in paroxysms of passion, 
have often an uneasy sense that they are acting 
wrongly; to escape some terrible and oppressive 
phantom of the brain, they are impelled to stab 
or mutilate those who are dearest to them. The 
‘mad doctors’ view of the matter is that we 
should put the legal test aside as antiquated; that 
we should recognize in courts, as elsewhere, the 
existence of a vast number of types of insanity; 
that what Pinel called ‘‘*madness without deliri- 
um” is common; and that we should refrain from 
punishing many persons whom the legal theory 
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would consign to prison or to the scaffold. It is 
amazing what an extension is thus given to in- 
sanity. Let anyone look into a book of the six- 
teenth century about Disquisitiones Magice, or the 
scienee of diablerie as then understood; and it 
will be seen that, making allowance for alteration 
of language and ideas, there is something like re- 
sembiance between the witch-finders of other 
times amd some of the ingenious specialists of 
the present day, The latter do not talk of per- 
sons being possessed with or agitated by demons. 
They may quote a Greek word instead of imagining 
the presence of an evil spirit. But both agree in 
their ingenuity in detecting the existence of mental 
anomalies. What adds to the confusion of simple 
people is,that lawyers also are found to be divided 
in opinion as to this matter. It is true, that ever 
since MacNaghten was tried for the murder of Mr. 
Drummond, the test in criminal matters has been 
that “if the accused 'was conscious that the act 
was one which he ought not to do, and if that act 
was at the same time contrary to the law of the 
land, he is punishable.’’ But even lawyers are 
not quite satisfied with this criterion. Certainly 
it is not accepted in all systems of jurisprudence. 
When the present Criminal Code for Germany 
was being prepared, the framers of it, of course, 
discussed the question of sanity; and the sugges- 
tions offered were most diverse. The conclusion 
ultimately arrived at was very different from the 
test in use here. So shaken by criticisms is the 
legal standard that it is every-day experience in 
courts of justice that counsel put forward a plea 
of insanity when there is not the slightest pre- 
tense for suggesting that the prisoner did not 
know what he was about. And, what is more, 
this is often done with success. ‘The jury are 
merciful, and side with the doctors against the 
lawyers. Indeed, the legal theory in al] its strict- 
ness is practically obsolete. No jury, for instance, 
would be got to convict a person who, knowing 
it to be contrary te law to kill, took the life of 
some one whom he believed he was providentially 
called upon to destroy. In one class of cases the 
medical theory of insanity may be said to have 
triumphed. An eccentric person makes a will or 
executes a deed in favor of a stranger. He leaves 
his property to the Crown. He directs his body 
to be dissected. His will is disputed by his rela- 
tives. They have not got to sbow that he was 
imbecile or a maniac, or that he was oblivious of 
all moral distinctions. ‘They may admit that he 
was clever and shrewd, and of more than average 
intelligence. aud yet impeach his fitness to make 
a will. The jate Mr. Smee, once secretary to the 
Committee of Treasury of the Bank of England, 
was a competent man of business; he took an ac- 
tive part in politics; he wrote shortly before his 
death-a clever pamphlet on the malt tax. Yet he 
labored under a hallucination that he was the son 
of George IV., and a will by which he ieft his 
property to the Corporation of Brighton was set 
aside on that account. In fact, in the probate 
court, the doctors’ view, that a partial delusion 








not in any way affecting a man’s sense of right 
and wrong may be treated as insanity, is acted 
upon. At the Old Bailey it is otherwise.—London 
Times. 





GUITEAU, A MORAL MONSTROSITY. 

Dr. Spitzka, who so learnedly and clearly de- 
fined Guiteau as a moral monstrosity, Monday, 
was really a most valuable witness for the prose- 
cution, if the lawyers had only had the sense to 
see it. A majority of murderers, and all that class 
of criminals, are moral monstrosities, and often 
congenitally so. Moral monstrosities are the very 
sort the law hangs or imprisons for life, as the 
case may be. They are too dangerous to leave at 
liberty, and when one of them falls within the 
hands ef the law, the law must in some way re- 
lieve society of its danger. The lawyers could 
and should have used Dr. Spitzka’s evidence in 
their own favor, by asking in a respectful manner 
a few serious and sensible questions directed to 
the point above suggested, reserving the applica- 
tion for the closIng argument. As it was, their 
brutal diseourtesy and inexcusable insolence 
served to strengthen his testimony and prejudice 
the case of the government.—Springfield Repub- 
lican. 








NOTES. 








Mr. Justice Maule, one of the ablest jurists 
that ever sat on the bench of England, used to 
sum up insanity pleas in murder cases in this way: 
Did the prisoner know what he was doing? And 
did he know that it was wrong? His lordship’s 
treatment of a case like Guiteau’s would have 
been short, sharp and decisive.—New York World. 

Sergeant Mason, the guard who attempted the 
life of the assassin of President Garfield, will, it is 
claimed, urge the mental condition produced by 
the excessive use of quinine, as a defense of his 
act. Quinine, as has been shown by Kiernan 
(Journal of Nervous and Mental Diseases, July, 
1881), may exceptionally produce insanity, but it 
can do so but rarely and only in persons strongly 
predisposed to insanity. A defense based on a 
plea of insanity from this cause should, therefore, 
be sifted with great care.—Chicago Medical Re- 
view. 

Justice Miller, of the United States Supreme 
Court, will visit St. Louis early in February, to 
preside in the United States Circuit Court at the 
hearing of the case of the Southern Express Com- 
pany v. St. Louis, ron Mountain and Southern 
Railway, and other express cases growing out of 
this litigation’ Judge George W. McCrary, 
United States Circuit Judge, and United States 
District Judges Treat, of Missouri; Hallett, of 
Colorado; Foster, of Kansas, and, probably, 
Caldwell, of Arkansas, will also sit at the trial as 
Associate Judges. It is not often that such an 
array of ermine is seen seated at one trial, and 
and the call of the case is being awaited with much 
nterest. F 
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